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EDUCATION FOR BUSINESS IN GREAT BRITAIN 


I. THE FRAMEWORK OF THE ENGLISH EDUCATIONAL SYSTEM 


Previous to 1833 the only efforts to educate the children of 
the English working classes were made by religious and private 
philanthropic bodies; .but these attempts were sporadic, and 
they did not exist in many places where the population was dens- 
est and the necessity for training useful citizens all the greater. 
Many of these humanitarian school projects, however, had their 
origin more than 150 years ago, the charity school, for example, 
and the Sunday school, 1784, founded by Raikes; and, a little 
later, educational efforts such as those put forward by Robert 
Owen in his praiseworthy attempts to democratize education; 
but nothing whatsoever was accomplished by Parliament. It 
was not until 1833, after the extension of the franchise under the 
Reform Act of 1832, that statesmen realized that something 
should be done, and certain grants were given to authorities 
whose work was under state supervision; but this arrangement 
was really only the beginnings of a voluntary system and conse- 
quently partial in its operation. 

No serious attempt to provide efficient schools that would be 
within the reach of all was made until 1870; and it was not until 
about ten years afterward that it was possible to make compul- 
sory attendance up to thirteen or fourteen years of age the rule 
everywhere. Later, the Education Act of 1902 abolished the sys- 
tem of board schools set up under the Act of 1870; and estab- 
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lished local education authorities, thus bringing primary, sec- 
ondary, and higher schools under the control of a single authority. 
Previous to this date there was no provision in England of state- 
aided secondary schools, education after the primary stage being 
provided by the endowed grammar schools many of which have 
a long and honored history. 

The local authority of the 1902 Act is the Council of the lo- 

cal government area. Of these there are four types—administra- 
tive counties, county boroughs, municipal boroughs, and urban 
districts, all of which have similar control over the elementary 
education in their areas. For higher work, however, the county 
supersedes the several urban districts embraced within it. The 
councils work throughout in close association with the Board of 
Education. The president of the Board introduces most of the 
school legislation and has charge of the school expenditure: voted 
by Parliament. The main control of the Board over all the insti- 
tutions under its charge lies in its power of prescribing codes and 
the conditions under which its grants may be paid. It has a large 
staff of inspectors and examiners, who, in addition to other work, 
help to determine the amount of money to be allotted to the 
schools. This plan has been a great and far-reaching advance 
on the conditions which formerly obtained. When it is realized 
that, in 1870, statistics show that in the city of Liverpool more 
than a quarter of the children between five and thirteen years of 
age never entered school, while another quarter attended schools 
where the education was worthless, it is demonstrated that the 
education of the masses, as we see it at present, is of very recent 
growth. 
After the passing of the Act of 1902, county high schools 
were at once established, and scholarships were offered by the 
local authorities to make the passage of children from the ele- 
mentary to the secondary and higher schools easier for those 
who showed ability. There is now a mutual arrangement among 
all types of state-aided and state-provided schools; and facilities 
are increasingly given to pupils not only to compete for indus- 
trial and commercial positions, but also to enable them to take 
advantage of a university education. 
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In fixing the curriculum in the ordinary elementary school 
the headmaster has great freedom within certain lines; but the 
course of study, which, as a matter of fact, can vary very little 
for young children, is subject to the approval of the government 
inspector. Seeing that a necessity arises for preparation for com- 
petition for free places in secondary schools, for promotion into 
central or higher elementary schools and for scholarships, there 
must be a certain uniformity in the subjects taught as well as in 
the methods of teaching and the organization of school studies. 
A zealous and earnest teacher has power, however, to carry out 
a fairly radical reform within certain defined lines in the inter- 
ests of his particular school. The ordinary subjects taught, or 
recommended to be taught, are history, arithmetic, geography, 
writing, English language, drawing, nature study, singing, hy- 
giene, and physical training. Domestic subjects are also taken 
up for girls and handicraft or gardening for boys. 

A foreign observer may readily see, therefore, that in Eng- 
land a rather complex system of education has been evolved. 
There was no violent revolution, political or educational; and 
many vested rights, local or universally agreeable to the wishes 
of the people, had to be taken into consideration when legislation 
on modern lines was contemplated. Where schools or systems 
became inefficient or obsolete they gradually died out; but old 
foundations that were endeared to the people by tradition, con- 
servatism, and prestige and whose rules and constitutions ena- 
bled them to keep up with the spirit of the age, while at the same 
time embodying the particular ideals of their founders concern- 
ing a liberal education, enabled what is known as the old Eng- 
lish public schools not only to hold their own, but to continue to 
be a dominant factor in English educational life. The economic 
position, the historical connection with pupils who made them- 
selves famous in English history, and the high standard of edu- 
cation aimed at have made them an important factor in shaping 
the policy of educational life in the country. The public school 
has, in general, followed the example of the British Parliament, 
in which changes when necessary are adapted to modern needs 
without doing violence to old and cherished traditions. Hence 
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the seeming want of order, and apparent lack of unity, in our ed- 
ucational system as a whole. At present the number of these 
public schools is about sixty (there is by no means general agree- 
ment regarding membership of this category), with an attend- 
ance of about twenty-five thousand. This is small compared with 
the six million school children in the country, but it has a great- 
er importance than the mere figures would suggest; for these 
schools set the tone to the seven hundred grammar schools, 
which, in training of the classics, games, fashions, and general 
curriculum, imitate them in many respects. Authorities of the 
council schools (elementary) are also perhaps unconsciously in- 
fluenced by these public schools from which have come so many 
pupils of high character and honor, who have administered the 
affairs of the country and helped to shape its fortunes and des- 
tiny. 

Most of the great reforms in education outlined in the last 
great Education Act, that of 1918, are not yet enforced. Many 
unforeseen events have happened to postpone the appointed day 
fixed by Parliament before which certain sections of the Act 
could not become law. The depression in trade, the cry for na- 
tional economy occasioned by the high level of taxation, labor 
unrest leading to strikes that upset the financial estimates, the 
present large expenditure on education, and other causes have 
postponed the operation of this great measure. It has, however, 
effected certain important changes: half-time has gone; the sys- 
tem of whole or partial exemption from school attendance has 
also gone. Formerly children left during term time when they 
had reached their fourteenth birthday; now they must stay until 
the end of the term in which the fourteenth birthday occurs. 
Notwithstanding other serious financial commitments, many lo- 
cal authorities are bringing the provisions of this educational at- 
tempt into action as far as possible; but the enforcement of the 
most useful and progressive proposals still remains for future 
consideration. The Board of Education’s actual expenditure for 
the year ending March 31, 1926, was £36,486,815. This was 
voted by Parliament out of general taxation. In addition, £30,- 
934,217 was raised by local taxation, giving a grand total of 























EDUCATION FOR BUSINESS IN GREAT BRITAIN 5 


£77,421,032. It is calculated that if the generous provisions of 
the 1918 Act were put into force in their entirety the amount 
raised locally would be something like half as much again. For 
the present there is a policy of “wait and see” until there is a 
sign of a steady improvement in trade; for nations as well as in- 
dividuals must take precautions that their liabilities do not ex- 
ceed their assets. 

When the government was forced to legislate and to super- 
vise the educational curriculum of the country, the schools 
already in existence under the management of religious and phil- 
anthropic bodies had to be considered. This was a difficult ques- 
tion; but concessions were made on both sides and agreements 














TABLE I 
YEAR 192%, ENGLAND AND WALES 
Councit ScHOOLS YVotuntary SCHOOLS ToTaL 
No. Accom. No. Accom. No. Accom. 
7733 3,944,605 11,099 2,545,928 18 ,832 6,490,533 
1,298 472,057 604 100, 203 1,902 572,260 




















reached controlling the secular courses of instruction which are 
now alike in the older schools and the newer set up under the 
acts of 1870 and 1902. Thus there are, as regards local man- 
agement, two great classes of elementary schools—those directly 
under local councils and those still under the local management 
of different religious bodies, who consider that under no circum- 
stances should religion be divorced from education. The num- 
ber of both in England and Wales, with the accommodation fur- 
nished on the basis of ten square feet to each pupil, is given in 
Table I. Since 1903 the number of council schools has increased 
by about three thousand, and the number of voluntary schools 
has decreased accordingly. 

As regards secondary schools under the management of the 
Board of Education, the number recognized by the Board for 
grant during the year April 1, 1924, to March 31, 1925, was 
1,145. In these the length of school life has been extended, and 
an increase of pupils remaining over the age of sixteen years was 














6 





J. G. SMITH 





reported. The number of pupils proceeding to the universities is 
now nearly three times the number fifteen years ago. 

In the year 1924-25 the total number of pupils who left 
public elementary schools in the country, including pupils trans- 
ferred from one school to another, was 714,312 out of about 5,- 
600,000 on the rolls. Table II gives full particulars concerning 
their destinations and their ages when leaving. 

The secondary schools provide a progressive course of gen- 
eral education for boys and girls of an age ranging as a rule from 


TABLE II 


NUMBER AND DESTINATIONS OF Pupits LEAVING PUBLIC ELEMENTARY 
SCHOOLS, 1924-25 
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ToTaL 

Boys 

12 and | 13 and | 14 and y hy AND 

Under | under | under | under ver | Total | Total | Grrts 

12 13 14 15 

In order to attend secondary 

EP GREP tepety: 19,086] 9,900] 3,071 752 90] 32,998] 27,097] 60,095 
In order to attend junior tech- 

nical or commercial schools |....... 1,180] 2,750 906 6s} 4,901] 2,925| 7,916 
In order to attend full-time 
institutions or day schools not 

public elementary schools....| 5,497] 1,636] 1,690) 1,223 142] 10,188] 9,902] 20,090 
For employment including ap- 
prenticeship and employment 
at home on becoming —— 
exempt from school attend- 

ee Serres eee 4 §06]265,243| 8,036/273,7809|/265,725/530,514 

For other reasons............. 29,386} 5,806) 5,404) 1,596 170] 42,362] 44,335] 86,607 

BE" gicesuveuneens 53,969; 18,625] 13,421|269,810] 8,503|364,328)349,984/714,312 





























twelve to seventeen. Pupils may enter these schools at about 
eleven or twelve years of age. They remain until fifteen or six- 
teen. The average school life is three and three-fourth years; 
but it is gradually increasing. In 1924 there were 415,000 pu- 
pils in the 1,145 schools in receipt of grant and open to inspec- 
tion by the Board’s officers. Of late years it is becoming a prac- 
tice to test the children of about eleven years of age in the 
elementary schools with a view to discovering their fitness for 
secondary schools. About eleven or twelve per cent of public ele- 
mentary-school children pass on to those schools, and they form 
about two-thirds of the 350,000 pupils of secondary schools on 
the Board of Education’s grant list. 


In any one year the number who leave these grant-aided sec- 
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ondary schools is about 75,000, and of these about 4 per cent go 
to university institutions. The number leaving other secondary 
institutions (i.e., schools or colleges not in receipt of State aid) 
is about 13,000. The total number of entrants to the universities 
and university colleges of England and Wales in 1924-25 was 
9,756, of whom 6,751 were men and 3,005 women. This does not 
take account of institutions such as certain theological and agri- 
cultural colleges not in receipt of a treasury grant. 


II. COMMERCIAL EDUCATION OF SUB-UNIVERSITY GRADE 


Table II shows the small proportion of pupils leaving school 
who afterward attend technical and junior commercial schools. 
As most of the commercial classes are held in technical institute 
buildings the word “technical” has a rather wide meaning, and 
includes many courses which are more properly defined as “com- 
mercial.” 

For many years in England the growing inadequacy of the 
apprentice system was felt; and in the large centers of popula- 
tion, through the encouragement of industrial and commercial 
bodies, and in many cases through private initiative, practical 
schools of different kinds were established to suit the needs of 
the localities. When the Technical Instruction Act of 1889, giv- 
ing local authorities the power to raise a penny rate, was passed, 
and when in 1890 Parliament distributed money (which had 
been originally collected as excise duties) for the purposes of 
technical instruction, a beginning was made, and evening com- 
mercial schools were set up, as well as science technical institu- 
tions, art schools, and day technical schools. This was the be- 
ginning of the continuation-school system as now carried on. 
Since that time there has been an evolutionary process, most of 
the large municipalities developing their technical and commer- 
cial education schemes according to the particular needs of the 
localities. The available data do not enable the statistics, as to 
numbers of schools and students, to be distributed in relation to 
the subjects studied, but are sufficient to show how generally the 
instruction is availed of (See Table III). 
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There is a natural tendency for the local authorities to pro- 
vide only such courses as have special regard to the industrial 
needs of their localities and the requirements of their students; 
but it is evident that no system can be considered satisfactory 
that neglects the claims to a more liberal and extended course of 
education of the half-million pupils who leave the elementary 
schools in their fourteenth year. A compulsory system, some- 
what of the kind legislated for in the Act of 1918 but not yet en- 
forced, seems to be absolutely necessary. 


TABLE III 


CoNTINUATION-SCHOOL ATTENDANCE, 1924-25 
(Financial Year, April to March; No. of Schools, 4,185) 














Number of Students over 16 Boy: — - pore _ 
OO CE GD WE... osc cc ces cic 92,695 56,157 
CT errr 72,214 40,589 
II ox gt isco pae eis 94,680 114, 208 

a eb Riis hatte 388 , 691 316,314 











contiountion tohovtn, which ose shteaded bp fhaees bays and Sartaa gai 

At present the continuation system, attendance at which is 
thus voluntary on the part of those leaving elementary schools, 
embraces schemes of graded study organized to occupy four or 
five years, the first stage of two years being spent in attendance 
at an evening continuation school held as a rule in elementary- or 
occasionally in secondary-school premises. Provision is made in 
these continuation schools for both junior and senior commer- 
cial courses. 

These schools are visited by His Majesty’s inspectors, who 
consider the aims, methods, and standards of the teaching, suita- 
bility of the premises, and adequacy of equipment; but they do 
not ascertain the attainments of the students. The latter work 
in commercial studies is in the hands of several bodies, some of 
which have only slender connections with the schools, while 
others are in intimate relation with the teachers and with the lo- 
cal education authorities. The importance of these examining 
bodies in the general scheme of study of commercial subjects in 
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England can scarcely be exaggerated, and the confidence that all 
educational institutions have in their integrity and justice is re- 
markable. The majority of students attending day continuation 
schools, commercial institutes, and evening schools, students en- 
gaged in private study, and those attending certain private com- 
mercial institutes present themselves for examination, and win 
certificates of proficiency depending on the quality of their an- 
swering. These certificates are a guide to employers and to a 
certain extent a test of ability, and their value is generally rec- 
ognized by the different educational authorities as well as by the 
people as a whole. Foremost among these bodies is the Royal 
Society of Arts whose examination scheme is an outcome of the 
Great Exhibition of 1851 which, as is well known, was originated 
by that Society. In that year an attempt was made to form a 
union of mechanics’ institutions with the object of enabling these 
scattered bodies to co-operate and to develop the educational fa- 
cilities which they provided. This led to a general system of ex- 
aminations in 1856. Since that time the Society has on one or 
two occasions sought to discontinue this side of its work; but 
opinion did not support the suggestion, and the record is one of 
continuous progress. The administration of the examinations is 
facilitated by arrangements with the local education authorities. 
A somewhat similar scheme is worked by the London Chamber 
of Commerce with the co-operation of certain chambers in the 
provinces; while a third important body for this purpose is the 
Union of Lancashire and Cheshire Institutes. The latter arose 
from an association of mechanics’ institutes created in 1839 and 
is now a federation of the local education authorities in the coun- 
ties of Lancashire, Cheshire, Westmoreland, Derbyshire, and the 
Isle of Man. The entries for the examinations of these bodies in 
a recent year were: 


Royal Society of Arts . . . . . «. 8§,265 
London Chamber of Commerce . . .  . 22,114 
Union of Lancashire and Cheshire Institutes - 33,220 


The regulations for examination and the syllabuses are pre- 
pared by persons who, with a broad practical outlook, under- 
stand the needs and essential local conditions. They give a lead 
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to the content of commercial studies over a great part of the 
country. All the principal commercial subjects get due recogni- 
tion; but, as may be expected from the fact that the examina- 
tions cater for all grades of students, bookkeeping, shorthand, 
and typewriting account for more than half of the entries. 

The general plan is similar in the case of all three bodies. It 
can be illustrated by the following extracts from the regulations 
and syllabus of the Royal Society of Arts. The examinations are 
arranged under the following stages: “Stage III, advanced,” 
“Stage II, Intermediate,” “Stage I, Elementary.” Three exami- 
nations are held each year, the first before Easter, the second be- 
fore Whitsuntide, and the third in July; the last in the interme- 
diate and elementary stages only. 


REGULATIONS FOR THE ADVANCED EXAMINATIONS 
(STAGE ITI) 


The following are the subjects in which Examinations will be held, and 
each paper will be of three hours’ duration except Shorthand and Typewrit- 
ing:— (1) Arithmetic, (2) English, (3) Bookkeeping, (4) Shorthand, (5) 
Précis-writing, (6) Typewriting, (7) Economic Geography, (8) Economic 
and Social History, (9) Economic Theory, (10) Commercial Law, (11) 
Company Law, (12) Accounting, (13) Banking, (14) Commerce, (15) Rail- 
way Law and Practice, (16) Shipping Law and Practice, (17) Insurance 
Law and Practice, (18) Railway Economics, (19) Foreign Exchange, (20) 
Stock Exchange Law and Practice, (21) Advertising and Salesmanship, (22) 
Costing, (23) French, (24) German, (25) Italian, (26) Spanish, (27) Por- 
tuguese, (28) Russian, (29) Danish and Norwegian, (30) Swedish, (31) 
Dutch. 


REGULATIONS FOR THE INTERMEDIATE EXAMINATIONS 
(STAGE II) 


The following are the subjects in which Examinations will be held, and 
each paper will be of three hours’ duration except Shorthand and Typewrit- 
ing:— (1) Arithmetic, (2) English, (3) Bookkeeping, (4) Shorthand, (5) 
Précis-writing, (6) Typewriting, (7) Economic Geography, (8) Economic 
and Social History, (9) Economic Theory, (10) Commerce, (11) Commer- 
cial Law, (12) Company Law, (13) Foreign Exchange, (14) Stock Exchange 
Law and Practice, (15) French, (16) German, (17) Italian, (18) Spanish, 
(19) Portuguese, (20) Russian, (21) Danish and Norwegian, (22) Swedish, 
(23) Dutch. 
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REGULATIONS FOR THE ELEMENTARY EXAMINATIONS 
(STAGE I) 


1. The following are the subjects in which Examinations will be held, 
and each paper will be of two hours’ duration:— (1) Commercial Arithme- 
tic, (2) English, (3) Bookkeeping, (4) Shorthand, (5) Typewriting, (6) 
Economic Geography, (7) Economic and Social History, (8) Commerce, 
(9) French, (10) German, (11) Italian, (12) Spanish, (13) Russian. 2. 
“Pass” and “Pass with credit” Certificates will be granted in each of the 
subjects enumerated. To obtain a “Pass” Certificate 50 per cent., and to 
obtain a “Pass with credit” Certificate 80 per cent. of the total marks must 
be obtained. 


Group CERTIFICATES IN COMMERCIAL SUBJECTS 


In addition to the certificates in each subject, Group Certificates in 
Commercial subjects will be issued in all three stages to any candidate who 
passes in certain specified subjects in three consecutive years. Particulars 
of the requirements of each stage are given below. 


ADVANCED STAGE 


Candidates must pass in the following four subjects in the Advanced 
Stage within three consecutive years: Bookkeeping, Commerce, Economic 
Theory and any one of the remaining subjects (other than Shorthand, Type- 
writing, and Précis-writing) in which an examination in the Advanced Stage 
is held. All the subjects in which the candidate has passed will be endorsed 
on the Certificate. 

INTERMEDIATE STAGE 


Candidates must pass in the following four subjects, either in the ad- 
vanced (not more than two subjects in this Stage will be accepted) or Inter- 
mediate Stage within three consecutive years: Arithmetic, Bookkeeping, 
Commerce, and any one of the other subjects in which an Examination in 
the Intermediate Stage is held. (For the purpose of this Certificate Short- 
hand and Typewriting will be considered as one subject). All the subjects 
in which the candidate has passed will be endorsed on the Certificate. 


ELEMENTARY STAGE 


Candidates must pass in the following four subjects in any Stage of 
the Society’s Examinations within three consecutive years: Arithmetic, 
English, and two of the other subjects in which an Examination in the Ele- 
mentary Stage is held, one of which must be either Bookkeeping or Com- 
merce. All the subjects in which the candidate has passed will be endorsed 
on the Certificate.” 

PRIZES 


In order to encourage students to take up group courses of subjects, 
prizes to the value of £200 will be offered as follows in 1927: 
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Fourteen prizes of Ten Pounds each to candidates who are awarded 
Group Certificates in Commercial Subjects in the Advanced Stage. 

Twelve prizes of Five Pounds each to candidates who are awarded 
Group Certificates in the Intermediate Stage. 


GENERAL MopEeRN LANGUAGE CERTIFICATE 


In addition to the Certificates granted in each language, a General Mod- 
ern Language Certificate will be issued to any candidate who obtains certifi- 
cates in three Foreign Languages in any year. All the Certificates must be 
in the Advanced Stage, and one at least must be a First Class. The candi- 
date must also have passed the Viva Voce Examinations in the three lan- 
guages selected. All the languages in which the candidate has passed will be 
endorsed on the Certificate. 

In addition to the above Group Certificates in Commercial subjects and 
General Modern Language Certificates, Group Certificates are now issued 
for :-—— 

a) Shorthand Typists 
b) Shipping Clerks 
For (a), Candidates must pass in the following subjects in three consecutive 
years :— 
Shorthand, 140 or 120 words per minute 
Typewriting, Stage III 
English, Stage IT 
and a Modern Language (Stage II). The speed of the Certificate gained in 
Shorthand and the class of Certificate gained in the other subjects will be 
endorsed on the Group Certificate. For (b), Candidates must pass in the 
following subjects in three consecutive years :— 
(1) Shipping Law and Practice 
(2) Commerce (Stage ITI) 
(3) Economic Geography (Stage III) 
They may also take a Modern Language (Stage II); this, however, is op- 
tional. The class of Certificate gained in each subject will be endorsed on 
the Group Certificate. 


In addition to these older examining bodies there are three 
others whose foundation is of more recent date: (1) the East 
Midland Educational Union with center in Nottingham, (2) the 
Union of Educational Institutions with center in Birmingham, 
(3) the Northern Counties’ Technical Examination Council with 
center in Darlington. Certain county educational authorities 
have also recently entered upon the work of examining and grad- 
ing commercial students in their schools according to merit. The 
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West Riding Authority (Yorkshire) received 3,239 entries in a 
recent year in the several commercial subjects taught in their 
evening schools and institutes. One important object served by 
these examinations is to satisfy the education authorities of the 
quality of the work done in the several schools in their charge. 
If the work in these schools and institutes could be mapped 
out entirely on the lines suggested by the examination syllabuses 
of one or more of the principal six examining bodies all would be 
well with this stage of commercial education in England. The 
intervention, however, in the examination field of professional 
organizations such as the Institute of Bankers, the Chartered In- 
surance Institute, the Institute of Chartered Secretaries, the In- 
corporated Secretaries, at least four accountancy institutes or 
associations and an increasing number of similar societies of 
varying degrees of importance and prestige makes the position 
of a commercial-school principal very embarrassing. His pupils 
demand direct preparation for the examinations of their choice; 
and the several associations or societies seek by pressure direct 
and indirect to secure favored treatment for themselves in ap- 
pointment of teachers and choice of their own examinations as 
the aim of the school’s work. So harassing has the situation be- 
come that the Board of Education has recently appointed a de- 
partmental committee to review the position and to recommend 
means for curtailing the examination activities of all those bodies 
whose original aims were professional rather than educational. 
It is probable that the departmental committee will recommend 
the establishment of national commercial certificates on the 
model of the national certificate in engineering subjects which 
has been established by the Board of Education through a joint 
arrangement between the schools teaching engineering and the 
professional bodies, the Institution of Mechanical Engineers, 
the Institution of Electrical Engineers, and the Institution of 
Naval Architects. Neither the Board nor the institutions exam- 
ine the pupils. That is done by the teachers under the guidance 
of assessors appointed by the professional bodies. This co-oper- 
ation has resulted in the promotion of a high standard of efficien- 
cy, and the reports of the Board’s inspectors contain abundant 
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evidence to prove that “there has been much progress in recent 
years in engineering studies and that the standard of work done 
is satisfactory.” 

In the Board’s “Memorandum on Commercial Education” 
issued for guidance in the work of evening schools and day insti- 
tutes that term covers instruction in: (1) subjects relating to 
office work such as arithmetic, shorthand, typewriting, book- 
keeping, and commercial correspondence; (2) the theory and 
practice appertaining to several occupations closely connected 
with commerce, such as banking, insurance, accountancy, trans- 
port, and company secretarial work; (3) the modern foreign 
tongues which are commercially important; (4) other matters 
which bear on commerce, such as geography, history of com- 
merce, the organization of commerce in general; economic the- 
ory; business economics; important commodities, their sources 
and varieties and the method of dealing with them; banking in- 
surance, accountancy, finance and transport as they concern the 
trader, and so on. 

This, it will be seen, is in close accord with the subjects of 
examination of the six principal examining bodies. 

It is evident that commercial instruction in the secondary 
schools will be found to exist only to a very limited extent since 
their ideal is to provide a general rather than a vocational train- 
ing. That there is some such instruction, however, is undoubted. 
Its content is determined by the syllabuses of the Royal Society 
of Arts. 

Looking at the work in the evening continuation schools in 
the junior courses, English and arithmetic are the chief subjects 
taught and in some places geography is included. Definite voca- 
tional training is provided, shorthand and bookkeeping being the 
usual subjects. With children of the years fourteen to sixteen a 
lot can be done if they are taught smart business habits, regulari- 
ty, order, ability to carry out instructions and to make a clear re- 
port written or oral. Much depends on the teachers’ manner and 
exampie. 

The senior courses are planned for students of sixteen to 
eighteen or nineteen, and in the smaller towns they are held in 
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the local technical school. The larger towns have two or more of 
these schools, in some cases wholly commercial; while in Lon- 
don there are about twenty-five commercial institutes, the small- 
est of which has over five hundred and the largest twenty-five 
hundred on the rolls. London requirements are also supplied by 
the City of London College, which is wholly commercial, and Re- 
gent Street Polytechnic. For students between sixteen and eight- 
een, a grouped course of study, three nights a week, is generally 
encouraged by the school authorities. In the courses recommend- 
ed the strictly vocational subjects do not as a rule occupy the 
whole of the students’ time, since it is desired to encourage an 
extended interest in business matters. In many important schools, 
theory and practice of commerce, or business economics is of- 
fered, so as to create an interest in the broader aspects of busi- 
ness affairs. In these schools a grouped course, embracing busi- 
ness economics, commercial arithmetic, bookkeeping, or two of 
these and a modern language, is offered. 

Advanced courses are found only in the most important of 
the commercial schools, and some of these schools cater espe- 
cially for local demands. Most of these special courses are based 
upon the requirements of professional bodies and are taken by 
candidates for professional qualification. There are courses for 
students who wish to pass the examinations of the Institute of 
Chartered Accountants, the Society of Accountants and Audi- 
tors, the Institute of Bankers, the Chartered Institute of Secre- 
taries, the National Association of Local Government Officers, 
etc. The greater number of these courses include instruction in 
economics and commercial law in addition to the technique of 
the particular branch of work in question. 

The number of classes held in certain subjects in these con- 
tinuation schools, junior, senior, and advanced, in 1924 will give 
an idea of the subjects in most demand (see Table IV). 

Quite independent of the schools maintained by state grant 
there are numerous schools in every large town which are run for 
profit by private teachers who live either on endowments or on 
the fees exacted from the pupils. Some of these teachers are spe- 
cialists on branches of commercial subjects. Notwithstanding 
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the high fees charged they seem to be able to maintain a larger 
and more regular attendance than the majority of state-aided 
schools. Many parents although paying a heavy education rate 
never take advantage of the schools supported by the state as 
they prefer these more select academies for their children. Stu- 
dents who attend these schools say they prefer them as the teach- 
ing is more specialized, and the pupils have their attention con- 
centrated on the subject they really desire to learn. Perhaps the 
real reason is that the high fees charged make them more exclu- 


TABLE IV 
NuMBER oF CLasses HELD ON CERTAIN SUBJECTS, 1924 
Shorthand. . . . . . 5,958 Lawand Commercial Law . 406 
Bookkeeping and Accounting. 4,707 BankingandCurrency . . 155 
Typewiig gw iw. OS Se aesi‘i‘“‘(‘(<‘#SSCw Ce wf ge 
Cee i ws en oe a ea a ee te 
Commercial Correspondence. 1,355 German ..... . 376 
Business Economics . . .1,272 Italian . .... =. 169 
ees wi «6 el ce ts 357 


sive and select; and people are inclined to set a higher value on 
what costs them more. However, those who enter from these in- 
stitutions for the Society of Arts and other examinations seem 
to do quite as well as those from the provided schools. 


Ill. THE SCOTCH EDUCATIONAL SYSTEM: COMMERCE OFFERINGS 


So far only the English educational system has been dealt 
with. Those of Scotland and Ireland have been quite distinct 
from the earliest times, and in their evolutionary growth they 
have still maintained their characteristic individuality. There- 
fore, what is true about the methods carried on in one country is 
not necessarily true of the others. To these three may now be 
added a fourth since the partition of Ireland into Northern Ire- 
land and the Irish Free State. 

The parish-school system and the Act of 1696 are regarded 
as the charter of Scotch education. From this date all parishes 
seem to have been provided with a schoolhouse and the salary 
for a teacher. The teacher was considered to be as necessary as 
the clergyman. Then from 1803 a series of acts were passed 
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leading to improvement in salaries, equipment, and scholarship. 
In Strong’s History of Scottish Secondary Education we read of 
the parish school: “Upon its benches the children of every 
rank in life have met and have contended for honours earned 
only by higher natural gifts or superior moral qualities.” The 
Latin or grammar schools were also maintained at a high level. 
In the report of the commission on these schools in 1868 it was 
shown that 1 in every 205 of the population attended the public 
secondary schools, the proportion in England being 1 in 1,300. 

At present the first step in the Scotch educational system is 
the primary school. The pupil who at about the age of twelve 
has reached a given standard of attainment has three courses be- 
fore him. He may contemplate leaving school at fourteen or may 
be prepared to remain at school for three years in order to com- 
plete a definite “three years’ course” or for five or six years in 
order to complete a full secondary course. In either of the first 
two cases he may take his course in the advanced division of his 
home primary school, or else in a neighboring school providing 
advanced division courses. In the third case he may proceed at 
once to a secondary school, which is a school providing at least 
a five years’ course of suitable education leading to the “leaving 
certificate” of the Scottish Education Department. 

The average number of scholars on the registers of primary 
schools in Scotland was, in 1925, 653,267; of these 583,297 were 
below advanced division and 69,970 in advanced divisions. In 
the same year the average number of scholars in schools under 
the secondary-schools regulations was 150,679, of whom 74,526 
were in primary and 76,153 in secondary departments. The total 
number of pupils who left primary schools or primary depart- 
ments of secondary schools was 108,899, of whom 32,285 passed 
to secondary departments. 

The most important part of the provision for further educa- 
tion in Scotland is the continuation class, held as a rule in the 
evening. The instruction falls into four divisions. A continuous 
course of instruction is aimed at, extending usually over four or 
five years and occupying six hours per week for a session of 
twenty-four to twenty-five weeks, the average attendance being 
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about seventy hours in the year. Students are encouraged, on 
the successful completion of their continuation-class courses, to 
proceed for further study to the day or evening classes in central 
institutions. These are centers of advanced specialized instruc- 
tion, for example, technical colleges, colleges of agriculture, com- 
mercial colleges, etc. There are sixteen, of which eleven are 
largely suported by grants under the Education Department ad- 
ministration, the remainder being agricultural and veterinary 
colleges. The total number of day and evening students in the 
eleven central institutions were 6,688 and 12,745, respectively. 
Of these, about 1,800 and 9,000 were in technical colleges, 143 
and 1,807 were in the Glasgow and West of Scotland Commer- 
cial College, and 75 were in the Leith Nautical College. Full- 
time day technical education in Scotland is provided mainly in 
the universities and the technical central institutions. In the uni- 
versities practically all the technical students, and in the larger 
central institutions a considerable proportion of them, have come 
from secondary schools at about eighteen years of age. 

The “leaving certificate” of the Scottish Education Depart- 
ment is awarded to pupils who leave school at the age of seven- 
teen or eighteen, after completing satisfactorily a secondary 
course of five or six years’ duration. Candidates may prepare 
any group of subjects previously approved. One of these is the 
commercial course. This leaving certificate is highly valued, and 
entitles the holders to exemption from the preliminary examina- 
tions of many institutions. 

The number of secondary schools in which specialized com- 
mercial courses have been instituted is as yet small: George 
Heriot’s School and Trinity Academy, Edinburgh; Glasgow 
High School for Girls; Hamilton Academy, Lanarkshire; and 
Clydebank High School, Dumbartonshire. In some of these 
schools the commercial work is spread over the whole course, 
and in others it is studied intensively for the last two or three 
years. It is really in the classes and courses of the continuation- 
class system that the bulk of specialized commercial instruction 
is given. This extends over at least four sessions, and the courses 
are open to pupils who have reached the stage of the day-school 
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certificate (lower). The total number of centers providing such 
courses in 1925 was 254. They were well attended. 

The scheme for Ardrossan Academy continuation classes 
may be taken as a type of what is required: 


First year: English, History, Commercial Arithmetic, Office Routine, 
Shorthand or Commercial Correspondence or a foreign lan- 


e 
Second year: English, History, two of: Shorthand, Typewriting, Book- 
keeping, a foreign Language, Commercial Arithmetic 
Third year: Three of: Shorthand (Speed), Bookkeeping, and the re- 
maining subjects of the second year except Typewriting 

In the large central institutions in which evening classes are 
held full commercial courses leading up to the university are 
given; and different types of award are made in connection with 
the work carried on in the classes. Business firms and public 
bodies give full recognition to these qualifications when making 
appointments or promotions. 

Some of these central institutions in their higher work are of 
university rank and in a sense play the parts of technical uni- 
versities. They constitute the crown of the whole continuation- 
class system just as the older universities form the crown of the 
day-school system. The Heriot Watt College, Edinburgh; the 
Royal Technical College, Glasgow; and Robert Gordon’s Tech- 
nical College, Aberdeen, are closely associated with the corres- 
ponding universities and co-operate with them in the provision 

_of degree courses, while their own day-course diplomas are on a 
level approaching that of a university degree. 


IV. SPECIAL FEATURES OF LEADING COMMERCIAL SCHOOLS 


Turning now to special features in some of the leading com- 
mercial schools in England, Wales, and Scotland: The Man- 
chester Higher School of Commerce provides, besides a juniary 
commercial school, arrangements for two years’ full-time study 
by ex-secondary school pupils. A combination of subjects is ar- 
ranged to be pursued by those who wish to be foreign corres- 
pondents, or representatives of English business houses abroad. 
Young business employees can attend at midday for language 
study. In the evening department of the school, which is planned 
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for students of eighteen and over, language teaching, including 
Chinese and Arabic, is developed to a considerable extent. There 
are also lectures on the economics of various regions of the world. 
Other features are the courses arranged in co-operation with the 
Institute of Transport, courses dealing with the cotton trade and 
its markets and lectures on social problems. The study of indus- 
trial administration is provided for in the Municipal College of 
Technology. 

The provision for commercial education in the city of Liver- 
pool may be divided into three stages as in many other of the 
larger cities. It has thirty-three evening continuation schools 
and ten evening institutes, leading up to a large and well-attend- 
ed school of commerce. The latter provides both day and eve- 
ning classes in general and commercial subjects. It offers to 
those engaged in the cotton trade a wide selection of general in- 
terest, and in addition specialized instruction, theoretical and 
practical, in subjects affecting their trade. It also provides 
courses on subjects primarily of interest to those connected with 
shipping, such as shipping practice, ships and their uses, passen- 
gers and emigrants, shipping-office organization, shipping law. 
It also provides advanced courses leading to a college diploma in 
preparation for the external examination for degrees of the Uni- 
versity of London. 

In Bradford Technical College there is a part-time day 
course in the Department of Textiles, designed for persons en- 
gaged in merchants’ offices. In the evening department of com-" 
merce and banking a start has been made with advanced mer- 
chanting courses, dealing with yarn and cloth respectively. The 
courses are intended to carry to a higher stage, under more ad- 
vantageous conditions, the merchanting instruction, which has 
been for some years given outside the college in senior courses. 

Attempts are being made in Birmingham to widen the scope 
of the evening school of commerce within the possibilities of the 
accommodation, which is only available for evening use: Courses 
were arranged in the autumn of 1926 in co-operation with the In- 
stitute of Transport, and courses were also proposed for persons 
engaged on the commercial side of the rubber industry. 
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In the Department of Commerce in the Leicester Municipal 
College, some commercial instruction is included in the one- 
year courses for boys intended for the boot and shoe and the ho- 
siery industries, respectively. 

In the Cardiff Technical College Department of Commerce 
the features of special interest are the evening courses for rail- 
way clerks, for shipping and chartering clerks, and for colliery 
clerks. 

The City of London College has a full-time day course for 
boys and girls of fourteen and over. This can be followed for 
four years. Among the subjects studied are mathematics and 
elementary statistics, the science of common things, with special 
reference to commerce and industry; economics; commercial 
law; the theory and practice of commerce; and the usual office 
arts. A special feature of the evening department is the instruc- 
tion concerning commodities for which there are markets in Lon- 
don. The subjects dealt with so far include cereals, iron and 
steel, oils and fats, the marketing of eggs, timber, textiles, and 
the Mincing Lane commodities. 

In the Commerce Department of the Regent Street Poly- 
technic, London, there is, besides a junior commercial school, a 
senior full-time course planned to occupy two years, for students 
who are not less than sixteen on admission. Provision is made, 
by means of optional subjects, for a variety of needs, including 
those of external candidates for London University examina- 
tions. A special feature in the evening work is a course in indus- 
trial administration. 

In this manner the different municipalities seek to provide 
commercial courses more directly bearing upon large trading op- 
erations and particularly on the special industries connected with 
their several localities. Students in large merchanting houses 
and those engaged on the commercial side of manufacturing are 
catered for. In connection with the cotton trade and cotton man- 
ufacture, for example, there is a course in the Salford College on 
the Manchester cotton trade for students over twenty-one; a 
buyers’ and secretaries’ course of two years is held in the Bolton 
Technical College which also provides a course for cotton-mill 
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secretaries. The Union of Lancashire and Cheshire Institutes 
has also recently introduced in its examinations an alternative 
senior commercial course, in which cotton-spinning or cotton- 
weaving takes the place of one of the elective subjects of the ordi- 
nary senior commercial course. This alternative course is being 
attempted in the schools at Burnley, Chorley, and Stockport. 
Vocational instruction is also now recognized in connection with 
certain branches of the retail trade. The Institute of Certificated 
Grocers and the National Federation of Meat Traders’ Associa- 
tions encourage young persons engaged in their trades to obtain 
instruction in the commodities which they sell, including the le- 
gal regulations affecting these businesses. At the Smithfield In- 
stitute, London, special provision is made for students in the 
wholesale meat trade, and a scheme of training has been ar- 
ranged at Marylebone Day Continuation School with the co-op- 
eration of the United Dairies (London), Ltd., for girls selected 
to enter the shops of the company either as saleswomen or as 
bookkeepers. In the Horseferry Road Day Continuation School, 
Westminster, a day course has been arranged in co-operation 
with the Retail Distributors’ Association; and offers of employ- 
ment in high-class retail trading establishments are normally 
forthcoming for the pupils who complete the course creditably, 
the subjects of instruction being merchandise, dress goods, leath- 
er goods, pottery, glass, stationery, the technique of selling, color 
and design, history and geography of commerce, and business 
training. Demonstration sales are conducted, and the teachers 
spend a short period in a store each year. Evening courses for 
store employees have been held successfully at the Barrett 
Street Trade School, London, in such subjects as textiles and 
window-dressing; and the North Eastern Federation of the Fur- 
nishing Trades have also started evening courses for young per- 
sons engaged in its businesses. Instances might be multiplied, 
but these experiments and others of like character are worth not- 
ing since they show that there is an earnest desire by the munici- 
palities and the employers of labor to meet the vocational needs 
of other sections of the commercial world than the office workers 
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for whom the older forms of commercial education are primarily 
designed. 

It seems to be generally conceded that the full-time junior 
commercial schools which give a two or three years’ specialized 
preparation for entry to employment at about sixteen are suc- 
cessful. It is claimed for them that the discipline and experience 
supplied give the pupils an interest in business, a disposition to 
take pride in efficient work, and a measure of competence in the 
office arts which makes them immediately useful to those under 
whom they work. The professional organization of a business 
occupation stimulates a demand for education if only for the 
purpose of satisfying professional requirements. The evening 
training for office workers has always been in great demand. 
Students must find this kind of study profitable, and efforts are 
being made by most school authorities, in agreement with the 
suggestions of the Board of Education, to induce the older of 
them to address themselves in larger numbers to the more liberal 
studies in connection with commerce. This movement is sup- 
ported by the influential examining bodies. 

As an incentive to those pupils in the day schools which pro- 
vide training in commercial studies, the Royal Society of Arts 
has just instituted examinations. Certificates entitled, respec- 
tively, “Royal Society of Arts Junior School Commercial Cer- 
tificate” (first and second class) and “Royal Society of Arts 
School Commercial Certificate” (first or second class) will be is- 
sued to candidates in Stage I and Stage II who pass in the fol- 
lowing subjects at the same examination: compulsory subjects 
—English, arithmetic, economic geography, history, bookkeep- 
ing; elective subjects—French, German, Spanish, Italian (not 
more than two foreign languages may be taken), commerce, 
shorthand, typewriting (Stage II only), natural science (phys- 
ics, chemistry, and botany), and mathematics. (Candidates 
must take not less than two and not more than four of these sub- 
jects. ) 

The subjects in which the candidates pass with credit will 
be indorsed on the certificates. In Stage I, 50 per cent of the to- 
tal marks is required for a pass and 80 per cent or more will pass 
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with credit. To gain a first-class junior school commercial cer- 
tificate a candidate must obtain at least 550 marks, taking the 
maximum number of marks for each paper as 100. In Stage IT 
(intermediate) 50 per cent of the total marks is required for a 
second-class certificate in each subject and 70 per cent for a first 
class. For a first-class school commercial certificate a candidate 
must obtain at least 550 marks, taking the maximum number of 
marks for each paper as 100. The syllabuses drawn up are fair- 
ly comprehensive, and the certificate should give a very good 
idea of the students’ progress and attainments. 

At the present time, neither in public commercial schools, 
technical schools with commercial departments, nor in secondary 
schools is there a large specialized provision of day instruction 
for pupils of sixteen or eighteen who are thinking of business ca- 
reers. In a few of the London and Middlesex secondary schools 
there are, for pupils who have passed the first public-school ex- 
amination, advanced courses in which geography, in its commer- 
cial and economic aspects, is a leading subject; but the studies in 
these courses are largely determined by the syllabuses for Group 
E of the University of London higher school certificate, or, for 
the intermediate examinations of that university, for the degrees 
of Bachelor of Commerce or Bachelor of Science (economics). 
Full-time courses for ex-secondary school pupils are provided in 
the commercial schools in some of the greater business towns. 
Of the not very large number of students in such courses, rather 
more than one-half are girls, who are probably thinking of supe- 
rior office work as an occupation for a few years rather than the 

attainment of executive or directive posts in commerce. There 
are great differences of opinion on the question whether boys 
who hope for a career in commerce would be well advised in 
spending one or both of the years from sixteen to eighteen in spe- 
cial studies before entering business. Some, who acknowledge 
that a scholastic study of general business is profitable, say that 
it lacks reality unless the boy is concurrently engaged in busi- 
ness; another opinion is that, for the commercial side of pro- 
ductive undertakings, a training which includes some study of 
the technique of production is highly advantageous. Again, it is 
commonly held that there is a great deal of business for which, if 
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boys of eighteen are recruited at all, it may be difficult to do bet- 
ter than to take boys with the necessary personal qualities (in- 
cluding an interest in business affairs) who have creditable rec- 
ords as pupils in good secondary schools, which keep a reasonable 
proportion of their pupils until eighteen years of age. 

The committee appointed in 1924 “to inquire into and report 
upon the conditions and prospects of British Industry and Com- 
merce” in referring to commercial education generally approves 
of what is being done up to the present, and in discussing the 
questions: (a) Is there a good case for giving to boys who have 
been to secondary schools up to sixteen and hope to enter busi- 
ness life at eighteen or nineteen a full-time preparation which 
aims at supplying a wider intellectual outlook over business af- 
fairs, rather than a narrower accomplishment in the mechanical 
arts used in business? (6) Is it possible for the commercial 
schools and departments to be of service to men of good educa- 
tion already in business who undertake, or aspire to undertake, 
wider responsibilities? states that 


there can be no doubt that close relations with any local organisation which 
can express the opinions of business men are desired both by the governing 
bodies and by the heads of the schools and departments. The heads of the 
greater schools are now for the most part men qualified, at least by academ- 
ic training if not by responsible business experience, to take a wide view 
and to appreciate the practical considerations which enter into such ques- 
tions as these. Experiments are being made in most of the important towns, 
but the heads are the first to recognise that local considerations must very 
largely determine what is intrinsically desirable, and how far it is also prac- 
ticable. Students must believe that some part of their leisure will be well 
spent in study, or that it will be worth while to postpone immediate employ- 
ment in order to get a broad view over business affairs. Some will arrive at 
these conclusions on their own initiative, others may not be persuaded un- 
less it is clear that employers individually and collectively believe that bet- 
ter education and specialised education are, other things being equal, real 
assets to a business man The best security for the utility of com- 
mercial education will be a thorough discussion of problems and conditions 
in all their aspects and bearings between school authorities and men able to 
represent local business needs. 


V. UNIVERSITY TRAINING FOR BUSINESS 


Specific training in the universities and university colleges is 
a modern development, the earliest faculty of commerce being 
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that which was organized in Birmingham in 1901. Since then 
commercial studies have been taken up by others, and facilities 
are now offered by the universities of Birmingham, Durham 
(Armstrong College), Liverpool, London, Manchester, Edin- 
burgh, Aberdeen, Belfast, Reading, and by the university col- 
leges of Nottingham, Southampton, and Exeter (Plymouth). 

The training is provided generally by means of three-year 
courses subsequent to matriculation, leading to the degree of 
B.Com. or to a diploma in commerce. The degree of M.Com. 
is conferred in Birmingham, Liverpool, and Manchester, after 
one or two additional years’ study. The London degree of 
M.Com. is only awarded if the candidate has had practical com- 
mercial experience approved by the university extending over a 
period of not less than two years after passing the B.Com. ex- 
amination. At Armstrong College, Newcastle-on-Tyne, the di- 
ploma is given after two years’ study. In Reading a certificate 
in commerce is given after a course lasting one session and a di- 
ploma at the end of a second session. A one-year course is also 
provided in preparation for the college “certificate in secretarial 
subjects.” In Manchester the “higher commercial certificate” is 
granted to students who have completed about two-thirds of the 
course required for the degree of B.Com. In addition to their 
own diplomas, Nottingham and Southampton both prepare stu- 
dents for the London degree of B.Com. 

All these courses are intended in the first place for whole- 
time students, but in some cases arrangements are made so that 
some part or the whole may be taken by candidates for degrees 
who are already in employment and can only pursue or complete 
their studies in the evenings. 

London School of Economics and Political Science.—The 
London School of Economics and Political Science, founded in 
1895, was the first institution in the United Kingdom to provide 
scientific training in economics and political science. In 1900, 
when a faculty of economics and political science (including com- 
merce and industry) was established in the University of Lon- 
don, the School of Economics was admitted as a school of the 
university in that faculty. Since then courses in preparation for 
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the B.Sc. (economics) degree of the University have been pro- 
vided. In 1919 the University of London instituted a degree in 
commerce and the School of Economics became the center of 
study for internal students desiring to read for this new degree. 
During the last session 2,612 students were registered, of whom 
818 were regular students taking full-day or evening courses. At 
present there are 262 students studying for the degree of B.Com., 
but a large number of those attending the B.Sc. (economics) 
courses are destined for the commercial sphere. There are no 
fewer than 911 railway students taking evening lectures. Many 
of those who do not take the full-degree courses are persons en- 
gaged in commercial work or preparing for it. 

In general, the aim of the courses for the degree of B.Com. 
is to give the student a broad training, calculated to fit him for 
public and commercial life, and instruction in special subjects 
selected as a rule because of their connection with the career 
which he proposes to follow. First-year students are given in- 
struction in commercial and industrial geography, elementary 
accountancy, economics, currency, banking, and one or more 
modern languages. During the second and third years the in- 
struction becomes more advanced, and subjects such as trans- 
port, commercial or industrial law, and public finance, are added. 
The syllabus for the degree covers three years, the intention be- 
ing that the course should develop from broad general principles 
in the first two years to specialization in the third year. The cur- 
riculum is divided into three parts—the intermediate, the final, 
Part I, and the final, Part II—the examination for each part be- 
ing taken at the end of its representative year. The following is 
an outline of the present syllabus: 


THE INTERMEDIATE 
(NORMALLY TAKEN AT THE END OF THE FIRST YEAR) 


I. Elements of Economics 
It. Geography 
III. An approved Modern Foreign Language 
IV. English Economic History 
V. Accounting or a subsidiary Modern Foreign Language 
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THE FINAL, PART I 


(NORMALLY THE SECOND YEAR’S STUDY) 
I. Present Organisation of Industry, Banking, Trade and Transport 
II. Modern Economic Development of the Empire 
III. Elements of Commercial Law 
IV. Statistical Method 
V. One of a) An approved Modern Foreign Language 
b) History 
c) English 
d) Art in Relation to Commerce 
e) Psychology 
In the final Part II (normally the third year’s study) the 
student definitely specializes in a particular group, which can be 
selected from any one of nine options, each group covering four 
or more subjects including in all cases an English essay and a 
modern foreign language: 
a) Banking and Finance 
b) Trade—Colonial and General or Distributing 
c) Trade of a Definite Area (e.g., Brazil, India, etc.) 
d) Industry 
e) General Transport 
f) Shipping 
g) Inland Transport 
h) Public Utilities 
i) Art in Relation to Commerce 


Lectures are given during the year in the subheads of these 
nine options at the School of Economics. 

Students desiring to take the B.Sc. (economics) degree are 
also required to attend courses for at least three years; but as in 
the case of the B.Com. degree, evening students usually spread 
the work over about five years. There is an intermediate exami- 
nation at the end of the first year and a final examination on the 
completion of the course. 


FIRST YEAR 


DESCRIPTION OF COURSE 


Elements of Economics 
Geography 
Mathematics or Logic or French or German 
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English Economic History 
British Constitution or Elements of English Law 


Students are expected to read, in the original, books on economic 
subjects in either French or German. 


SECOND AND THIRD YEARS 
DESCRIPTION OF COURSE 
1. Economics: a) Principles of Economics 
b) Currency and Banking 
c) Economic History of England after 1815 
d) Statistical and Scientific Methods 
2. History of the Great Powers since 1815 
3. Political Science: 
a) Political and Social Theory 
and either b) Public Administration 
or c) Comparative Social Institutions 
4. One of the following subjects: 
Economics; Economic History (Mediaeval); Economic History (Mod- 
ern) ; History of Political Ideas; Public Administration; History, Theory 
and Present Systems of Banking and Currency; Geography; History, 
Theory and Present Organisation of International Trade; History, The- 
ory and Present Systems of Transport; History, Theory and Present 
Systems of Insurance; Accountancy and Business Organisation; Theory 
and Practice of Statistics; Public International Law; Industrial Law; 
Commercial Law; Sociology. In all cases the translation of French and 
German literature is included in the study of the special subject. 


The B.Com. courses afford considerably more scope for spe- 
cialization of a commercial character than do the B.Sc. (econom- 
ics) courses. In the former each student devotes the whole of his 
last year to studies suitable to the trade or industry which he in- 
tends to enter. The banking and transport groups naturally at- 
tract those who are engaged in or hope to join a bank, stock- 
broking firm, or railway or shipping company. The railway 
courses, arranged especially for the employees of the chief rail- 
way companies, are perhaps the most specialized of all the lec- 
tures delivered at the school. All the tests and examinations of 
the University of London are open to outsiders. Residence and 
attendance at lecture courses are not compulsory, as is the case 
in respect of the other English universities, 





| 
{ 
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University of Birmingham.—The earliest faculty of com- 
merce was organized in the University of Birmingham in 1901. 
Prior to the establishment of the B.Com. degree, university 
courses in commercial subjects were not provided. The B.Com. 
course established in 1902 is therefore the oldest in this country 
and is generally considered as one of the most successful. Help 
is obtained from an Advisory Board in the faculty which in- 
cludes representative business men from the surrounding dis- 
trict. 

Candidates for the degree must follow an approved course 
of study for at least three years and pass the examinations held 
at the end of each year. The academic year is divided into three 
terms of about ten weeks each. 


FIRST YEAR 
DESCRIPTION OF COURSE 
Hours per Week 
el ee ee eee ee ‘ 2 
2. Elementary Economics 2 
3. British Industry and Resources 2 
4. Commercial Law I 
5. Accounting I (Elementary) , I 
6. German, Spanish, French, Italian or Russian or, in 


the case of foreign students, English . . . 3 
7. An approved course selected from the Department 
of Legal Studies or of any of the Departments of 


eee eee ae ee lle 
hours in 
laboratory 
or work- 
shop reck- 
oned as I 
lecture 
hour 
8. The Commerce Conference . . . . . 1% 
SECOND YEAR 
DESCRIPTION OF COURSE 
1. Statistics of Trade and Industry . . ... I 
2. Economics of Transport. . . . . . I 


3. Banking and Money Market . . .. . 2 
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4. Accounting II (Company and Partnership Ac- 
counts) eA eet ee a : 


5. Commercial Law II . 2 
6. The Modern Language taken in n first year 2 
7. The approved subject taken in first year . . Asin first year 
8. The Commerce Conference . . . . . 1% 
THIRD YEAR 
DESCRIPTION OF COURSE 
1. Business Organisation and Policy . . . . 2 
2. Business Administration . ‘ : ‘ I 
3. Marketing and International Trade By ns I 
4. Accounting III (Costing and the interpretation of 
I ii S26 5.4 Seed Re ie ee, 2 I 
5. Industrial Law... I 
6. The Modern Language hen | in first ond parm 
years (commercial courses) . . . . . 20r 
3 
7. The approved subject taken in first and second 
cs Mat ieee | aw ere els Baek itl at least 
8. The Commerce Conference . . . . . 1% 


Of late years the choice of optional subjects has been wid- 
ened, in order to make it possible for students to devote a larger 
proportion of their time to scientific study if they so desire. 
Thus, those who expect to be engaged in the commercial conduct 
of a manufacturing business can give about one-fourth of their 
time to work in applied science. A suitable selection of courses 
can also be made for those who are likely to be occupied on the 
commercial side of collieries, and other mines, or in agricultural 
undertakings, as well as for those who propose to enter upon 
business life in Australia, Canada, or South Africa. Special ar- 
rangements may be made within the course to suit all classes of 
students. 

There is also a commerce diploma for graduates in engineer- 
ing, mining, and metallurgical subjects who have passed either 
the examination in “Accounting IT” or in “Accounting for En- 
gineers” or an equivalent examination. The course extends over 
one year and comprises the following subjects: 
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1. Elementary Economics 

2. Economics of Transport. . 

3. Statistics of Trade and Industry 

4. Industrial Law and portions of Commercial tn. "About 2 
5. Business Organisation and Policy . . .. . 2 
6. Business Administration . 

7. Costing and Interpretation of buccuis . 

9. The Commerce Conference . ; , ; ; 1% 


Bachelors of Commerce who wish to proceed to the M.Com. 
degree are required to attend a further course of study for at 
least one year and to present a thesis on an approved subject. 
Two of the following postgraduate courses have to be attended 
and an examination passed therein: 

. Economic Theory (History and Modern Development) 
. Foreign Industry and Resources 

. Public Finance (National and Municipal) 

. Problems in Accounting 


. Advanced Statistics 
. Monetary Theory and History of Banking 


The Cambridge Tripos—In Cambridge the Tripos in Eco- 


nomics and Associated Branches of Political Science was insti- 
tuted in 1903 “in order to meet the growing need for a thorough 
‘analytic and realistic study of Economics and to provide a good 
intellectual training for students who are looking forward to a 
business or public career.” There is a chair of political economy 
at Cambridge and four university lectureships in economics and 
statistics. Lectures and tutorials on economic subjects are also 
given by the directors of studies and lecturers attached to the 
different colleges of whom at present there are about nine. The 
number of students who have entered and passed the examina- 
tions for the Economics Tripos during recent years average in 
Part I about 51 and 40, respectively, and in Part II about 38 
and 31. 

Before being admitted as candidates for the Economics Tri- 
pos, students are required to pass or obtain exemption from all 
three parts of the previous examination, the subjects of which 
are, in Part I, a language course; in Part II, mathematics and 
experimental physics and chemistry; and in Part III, English 
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and English history. Exemption may be obtained by those who 
have passed any of the examinations given below in the subject 
required for the previous examination: 


1. Higher School Certificate of an approved University Examination 
Board 
. School Certificate of an approved University Examination Board 
. Matriculation of almost all British Universities 
. Scottish Certificate of the Scottish Education Department 
. Degree Examination of an English University 


University lectures are arranged by the special Board for 
Economics and Politics which also issues lists of recommended 
books. The Tripos examination is in two parts, the first of which 
is usually taken at the end of the second year of residence. The 
second part may be taken at the end of the third or fourth year 
of residence. 

Title Subject Matter 
. Essay . . . . . On subject related to Tripos; test of literary 
style, range of ideas and general knowledge 
. Economic Theory (Val- 
ue and Distribution) . Subject matter of Marshall’s Principles of Eco- 
nomics 
. Industry and Labour . Structure and organisation of industry: condi- 
tions affecting labour and social progress 
. Trade and Finance . . Elements of money; banking, markets, interna- 
tional trade, taxation and public finance 
. English Economic His- 
tory . . . . .  . Period since 1700 with general survey of earlier 
history 
. Either (@) Recent Eco- 
nomic and General His- 
tory of Europe or (bd) 
Recent Economic and 
General History of Brit- 
ish Empire and United 
States . . . .  . Period since 1800 with survey of earlier history 
inter relation of economic and political move- 
ments. Period since 1800 with general survey 
of earlier history; paper divided in equal pro- 
portion between British Empire and U.S.A. 
inter relation of economic and political move- 
ments 
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In Part II all students are required to take the essay and the 
papers on economic principles and public finance together with 
either the three additional economics papers or the three papers 
on political science. The former are intended for students who 
are looking forward to entering business, and the latter for those 
who are going to take up political work. 

The following are the papers for Part II: 


Title Subject Matter 
. Essay . . . . . On subjects related to subject matter of the 
Tripos as in Part I 
. Economic Principles . Scope and method of economics; general analy- 
sis of demand and supply as illustrated by 
broader problems of wages, interest, rent, 
foreign trade, prices and taxation 
. Public Finance . . Raising and spending of loans and revenue; 
regulation of international trade and finan- 
cial relations between governments 
. Structureand Problems 
of Industry . . . Localisation of industry, national and interna- 
tional; methods of production and market- 
ing; agricultural organisation and tenure; 
transport; stock and produce exchanges; 
fluctuations of demand in particular indus- 
tries 
. Distribution and La- 
bour . . . .  . Distribution of income among classes and indi- 
viduals; relations of employers and em- 
ployed; fluctuations of employment; govern- 
ment action in regard to poverty, etc. 
. Money Credit and 
Prices . . . . . Monetary theory; systems of currency and 
changes in purchasing power; banks and 
banking systems; money markets and credit 
fluctuations; foreign exchanges; balance of 
trade; international values, etc. 
. Structure and Methods of Government in Modern World 
. Political Theory 
. International Theory 
. Special subject: a) Economic Conditions in England, 1823-28, and 
Contemporary Social Thought 
b) Theory of Statistics 
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University of Manchester —A faculty of commerce and ad- 
ministration with degrees of Bachelor and Master was estab- 
lished by the Victoria University of Manchester in 1903. Previ- 
ous to that date the university had provided courses in economic 
science and economic history in preparation for the B.A. degree. 
The university had also instituted a certificate in commercial 
knowledge which it awarded to students who satisfied the exam- 
iners in a foreign language and one or more commercial subjects. 
With the establishment of the faculty of commerce this was dis- 
continued and a higher commercial certificate confined to stu- 
dents of the university was instituted. In connection with the 
faculty there is an Advisory Committee which comprises repre- 
sentatives from the local chambers of commerce, the Manches- 
ter branches of the Bankers’ Institute, the Chartered Account- 
ants, Chartered Institute of Secretaries, the Incorporated Ac- 
countants, Geographical Society and Education Committees of 
Manchester and Lancashire as well as a number of business men. 
There has been a steady annual increase in the number of stu- 
dents since the foundation of the faculty, the total number in 


recent years averaging 160. Candidates for the B.Com. are re- 
quired to attend approved courses in the university for a mini- 
mum of six hours a week during three academic years, each of 
which consists of three terms of about ten weeks. 

During the period of study the following courses must be at- 
tended and an examination passed in each: 


Compulsory Courses Session Hours per Week 
. The Elements of Political Economy . . .1 2 
. Geography of TradeandCommerce . . .1 3 
. Outlines of Modern History from 1815 ne 2 
. One of the following: French, German, Russian, 
Italian, Spanish, Chinese, or Arabic . . . rormore 
. The organisation and administration of Industry 
and the History of Industrial Organisation . . 1 
i Se ce as re eh ee 
tee  « 3- « <5 ©. «., vee 


Candidates are also required to select one of the following 
alternatives: 
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1. Subject from Group A 


2. Subject from Group B one of which must be a second modern lan- 


guage 





3. Two subjects from Group C and a second modern language 


GROUP A 


Either Pure and Applied Mathematics, Physics, Chemistry, Zodlogy, 
Botany, Physiology, Geology, Psychology, Anatomy, Pharmaceutics, 
Engineering, Electrical Engineering, Agriculture, Metallurgy, Geog- 
raphy or a technological subject of equivalent standard approved by 


the Board of the Faculty 


The regulations require attendance at classes for at least 
four hours a week for two years but in practice considerably 


more has to be taken. 


GROUP B 


Session Hours Weekly 


1. A second mode:n language 

2. The advanced stage of a modern lan- 
MR og FE eee FN 

3. Public Economics and Finance 

4. A period of Economic History 


GROUP C 
. The Cotton Industry 
. Industrial Psychology 
. Statistics 
. Social Economics 
. Political Philosophy . 
Banking ... 
. International Law 
. Constitutional Law . 
. Advanced Accounts . 
. Elements of Mathematics 
11. Currency and Foreign Exchange 


COY ANH WwW Ww 


= 
° 


Those who seek to obtain distinctions in the B.Com. degree 
are required to give additional attendance and pass further ex- 
aminations in the subjects in which it is sought as follows: 


+ 4 


. . . - . . . 
= Land _ _ Lal _ ~ Lal Lol Loni ~ 


3 


3 
2 


2 for 1 term 
1 for 2 terms 


eH + HH HH HSH HH HH HH HH He He 
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Subject Attendance 
a) Economics (Advanced General and Special Subject) . 5 hours per week 
for 1 session 
b) Economic History wae Period and — Sub- 


er o> se tk . . . § hours per week 
for 1 session 
c) Geography (Advanced). . . . . .  . S hours per week 


for 1 session 
d) French (Special Period of Literature and Special Sub- 
| ee ee ll 
for 1 session 
e) German (Special Period of Literature and Special 
ee er ll 
for 1 session 
f) Spanish (Special Period of Literature and Special Sub- 
ea ee . . . § hours per week 
for 1 session 

The aim of the Faculty of Commerce is to give a broad gen- 
eral training to fit the students for public Lfe together with in- 
struction in one or more special subjects selecved by the student 
with regard to the business which he intends to enter. 

Candidates for the higher commercial certificates are re- 
quired to attend a course of study approved by the university 
and extending over at least two years. The standard of examina- 
tion in each subject is the same as that required for the B.Com. 
and students attend the same lectures. 

The degree of M.Com. is generally conferred on the result of 
examination, or on the presentation of a thesis or of published 
contributions to knowledge. 

The University of Manchester also provides special instruc- 
tion for railway and banking students. The lectures on railway 
economics are given in the evenings in the form of a three-year 
cycle. As a rule, three to four hundred students from the London 
and North Eastern and London, Midland and Scottish railways 
are registered for these courses which cover the following sub- 


jects: Lectures 
1. Economics of Railway Organisation and Transport . . 20 
2. Railway Law ... Sa i, ane eee 
3. Geography of Railway Transpor ot coe 5 es Pa oe 


4. Railway Practice “pra aT ne ee ee 
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Students connected with the Bankers’ Institute who attend 
the courses on banking, currency, and foreign exchange provid- 
ed in preparation for the B.Com. degree, and who pass the class 
examinations, can obtain exemption from Part I of the examina- 
tion of the Institute of Bankers. As many as 196 students of the 
Bankers’ Institute have attended these courses during one year. 

During the past session (1926-27) the University of Man- 
chester, by a modification of the courses prescribed for the de- 
gree of B.Com., has devised a curriculum better adapted to the 
needs of those preparing for purely administrative careers as dis- 
tinct from purely commercial careers. This has involved an al- 
teration in nomenclature. The new curriculum will lead to the 
degree of B.A. (administration), and the degree of B.Com. will 
henceforth be the degree of B.A. (commerce), with the corres- 
ponding changes in the title of the degree of Master. 

University of Liverpool—tIn Liverpool with the establish- 
ment of the B.Com.Sc. degree in 1910 the School of Commerce 
formerly existing was replaced by a Department of Commerce 
under the sole control of the university. In 1920 the award of 
the degree of B.Com.Sc. was discontinued while the courses of 
instruction were modified in order to provide suitable instruction 
for the present B.Com. degree and diploma in commerce which 
were established in that year. Similar courses extending over 
at least three academic years are attended both for degree and 
diploma, the only difference being that candidates for the degree 
must have passed the matriculation or its equivalent, while this 
is unnecessary for the diploma. 


ORDINARY B.COM. DEGREE AND COMMERCE DIPLOMA 
COURSES 


First YEAR 
DESCRIPTION OF COURSE 


1. Commerce; Organisation of Industry and Commerce, Elementary Prin- 
ciples of Accounting 

2. Modern History 

3. Modern Foreign Language 

4. One of the following: Geography, Mathematics, Science or Engineering 
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SECOND YEAR 
DESCRIPTION OF COURSE 

. Commerce; Business Administration and Finance, Commercial Transac- 

tions and Documents, Accounting, General Principles, Statistical Method 
. Principles of Economics and a period of Economic History 
3. French, Spanish, Italian, German or Russian as in first year 
. One of the following: 

a) Geography 

b) A second modern language 

c) Commercial Law 

d) Philosophy 

e) Mathematics 

f) Engineering or some other science 


THIRD YEAR 
DESCRIPTION OF COURSE 
. Commerce: a) Trade and Industry of British Empire, and leading coun- 
tries 
b) Foreign Trade 

. Commercial Law or, if already taken, a second optional subject 

. One of the following: Transport, Banking and Finance, Money and 
Monetary Problems, Advanced Accounting and Auditing, Public Finance 
and Administration, Advanced Economics with either the History of Eco- 
nomic Theory or a period of Economic History, the modern language of- 
fered in the first and second years, the modern language offered as an ad- 
ditional subject in the second year, Psychology, Political Philosophy or 
an approved course in social studies, Geography, Mathematics, Educa- 
tion, Science or Engineering 


Candidates for the honors B.Com. are required to attend the 
courses and pass the examinations for the first year of the ordi- 
nary degree, taking commerce, modern history, geography, and 
French or German as their subjects. Before the end of the sec- 
ond year, students must pass the second-year ordinary examina- 
tion in the language selected and in accounting and commercial 
law. If they desire to take geography for the final examination 
they must also attend lectures in economic history for a session 
at least. During the remainder of their four years of study, stu- 
dents specialize in commerce and administration, economics, or 
geography. 

For the degree of M.Com. the regulations require candidates 
to spend at least two years in the study of an approved subject 
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after the date of their graduation, and they must be able to show 
that they have had at least twelve months’ experience in business 
or administrative work. The courses are arranged to meet the 
needs of individuals. 

University of Edinburgh—The degree of B.Com. of the 
University of Edinburgh was established in 1918, and the num- 
ber who graduate each year averages thirty. The commercial in- 
struction in the University is designed entirely to meet the re- 
quirements for the degree. A candidate is required to pursue an 
approved course of study for at least three academic years dur- 
ing which time he must attend not less than the equivalent of 
seven full courses. The academic year consists of three terms of 
about nine weeks each. The total amount of time which is given 
to lectures, tutorials, and laboratory work in each course is 
shown approximately by the following: 


GROUP A. COMPULSORY COURSES 
DESCRIPTION OF COURSE — 

. Political Economy (1 houra day fortwoterms) . 90 
. Organisation of Industry and Commerce (three hours a ‘wok 

for 14 terms) - sh nae 4 sa Se! Se 
. Accounting and Business Methods ge ee a 
. Mercantile Law (1 houraday fortwoterms). . . . 80 
. Economic Geography (3 hours a week for1¥%terms) . . 40 
. Economic History (3 hours a week for 114 terms) 
. One of the following Modern Languages: French, Gemen, 

Italian, Spanish or Russian. (English may be substituted for 

ee ene re ee ee 


GROUP B 
. An additional Modern Language. . 80-135 
. A Science of Industrial or Commercial apestenen, inchaiing 
practical work: Engineering, Chemistry, Physics, Psychology 
fs ee ee 


GROUP C 
. Economics II: Realistic Economics (3 hours a week for 1 
term) 


Finance (3 hours a week for 1 term) 

. Organisation of Industry and Commerce (3 hours a week for 
1¥% terms) 

. Accounting and Danie Method II ( 3 howe 4 a weak to 1% 
terms) 
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4. Mercantile Law (1 hour a day for 1 term) ‘ - 40 
5. Economic Geography II (3 hours a week for 14 tema) . . 40 
6. Imperial and Colonial History from 1783 (3 hours a week for 
1%terms) .. 40 
7. Statistics and Mathanatice! Becneniee te bout a wae: os I 
term) . ee one S Mee 
8. Banking (2 hewn a eed for 2 seed “2 we Eee 
g. Public International Law (1 term) . . . . . . @ 
10. Industrial Law (1 houradayforrterm). . . . . 40 


For those who intend to take up insurance, banking, or ac- 
counting there are courses in statistics and mathematical eco- 
nomics, banking, advanced accounting, and advanced mercantile 
law. The language courses which are taken by a large number 
of students are not specifically commercial but it is possible for 
commercial students to substitute books on trade, economics, 
and allied subjects for those set for the M.A. ordinary degree. 

University of Aberdeen—Aberdeen is the only other Scot- 
tish university having a Department of Commerce. Its degree of 
B.Com. was instituted in 1918. A fair number of students attend 
the courses, and of these fifty-two have already graduated as 
Bachelors. Before entering upon the curriculum for the degree 
candidates are required to pass either the arts preliminary exam- 
ination of the Scottish Universities Entrance Board or the sci- 
ence preliminary of that body or one of the exempting examina- 
tions. The course for the degree extends over not fewer than 
nine terms and amounts to not less than twenty-one term attend- 
ances exclusive of tutorial instruction. Each term is of about 
nine weeks’ duration and a term attendance in any subject 
amounts approximately to twenty-five hours. 

The time given to lectures, tutorials, and laboratory work is 
here shown approximately: 


A. COMPULSORY SUBJECTS 
(14 TERM ATTENDANCES) 


Description of Course Term Attendances 
1. Political Economy (4 hours a week for 2 terms and 3 
hoursforrterm) . . 3 
2. Organisation of Industry _ Commence (3 hours a ‘week 
for2terms) . ‘ ae? 2 


. Economic Statistics (3 howe a week for 2 terms) 
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. Accounting and Business Methods (3 hours a week for 3 
terms) 

. A Foreign Modem ew (3 hours a week for 3 
terms) 


. Economic Geography (3 3 hours a week, and Tutorials for 3 


terms) 


. Mercantile Law (3 hours a week for 1 term) 


B. ADDITIONAL SUBJECTS 
(7 OR MORE TERM ATTENDANCES) 


. One or more Foreign Modern Languages. If the language 


studied in A be taken a full advanced course is necessary 
(3 hours a week for 3 terms) 


. One or more of the following subjects: Chemistry, Nat- 


ural Philosophy, Botany, Zodlogy, Geology ied 7 
hours a week for 2 terms) 


. Pure Mathematics (5 hours a week for 3 terms) 


Advanced Statistics (3 hours a week for 2 terms) 


. Other subjects: 


a) Economic History (3 hours a week for 3 terms) . 

b) Advanced Political Economy (3 hours a week for 3 
terms) 

c) Public Finence (3 house. a week fer 3 terms) 

d) Banking Currency and Foreign Exchanges (4 hours a 
week for 1 term) 

e) Insurance . 

f) Political Science ond Soci clea “ hous a week tens 3 
terms) 

g) Modern History (5 heeues a wale fer 3 tonme) 

h) Constitutional History (5 hours a week for 1 term 
and 4 hours for 1 term) . ky oka 

i) Public International Law (5 hours a week for I 
term) ‘ 

j) Private Detesnstional leew (s hee | a week for I 
term) 

k) Industrial Sivelene (to be ozmanged) 


. Such Special Courses in Industry and Commerce as the 


Senate may from time to time sanction 

a) Advanced Economic History (3 hours a week for 3 
terms) 

b) Industrial Psy choleny (3 hewn a week te I — 





each 


2 
each at least 


3 
2 
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It is possible for commerce students at Aberdeen to spend 
about one-third of their time on specialized studies. According 
to the syllabus of the Department of Commerce, the classes are 
particularly designed to train those who desire to pursue: “(1) 
General business and financial work; (2) Banking, Insurance, 
Accountancy; (3) Transport Services; (4) Foreign Trade Agen- 
cy and Consular Services; (5) Certain branches of journalism 
and teaching.” The facilities for specialization in natural sci- 
ences, mathematics, and advanced statistics are especially useful 
for students who intend to enter the service of manufacturing 
firms. 

University of Leeds ——Previous to its foundation as an in- 
dependent university in 1904, the University of Leeds was linked 
to Manchester in the former Victoria University. Candidates for 
its degree of B.Com. are required to pursue an approved course 
of study for at least three academic years and to pass examina- 
tions at the end of the first and last years of study. The academic 
year consists of three terms the first of which lasts eleven weeks 
while the other two are each of ten weeks’ duration. From the 
list of courses given it can readily be seen that the preparation 
falls into two parts. The first, which is compulsory, consists of 
subjects which should be understood by all who seek a career 
in the business world, while the second offers a wide choice of 
subjects in order that appropriate training for many forms of 
economic activity may be secured. Thus all students are re- 
quired to take three courses in economics, two courses in com- 
mercial law, and one course in accountancy. The choice of op- 
tional subjects is such, however, that the degree may be made to 
approach closely to a degree in arts by the selection of a lan- 
guage, law, philosophy, history, mathematics, or geography 
courses, on the one hand, or to a degree in applied science, on 
the other, by the selection of textile engineering, printing, agri- 
cultural or mining courses. The courses in printing have been 
recently instituted and the Printing Department of the local 
technical school has been affiliated to the university. In this way 
the special instruction required is provided. 
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The grouping of optional subjects is as follows: 
a) Textile students: 1st Year: Mathematics, Physics, Course of tex- 
tiles 
2d Year: Statistics and Textile courses 
3d Year: Economics of the Textile Industry 
6) Engineering students: 1st Year: Mathematics and Physics 
2d Year: Statistics and Engineering courses 
3d Year: Economics of the Engineering Indus- 
try 
c) Mining students: 1st Year: Mathematics and Geology 
2d Year: Statistics and Mining courses 
3d Year: Economics of Mining Industry, etc. 
d) Agricultural students: 1st Year: Chemistry and Mathematics 
2d Year: Statistics and Agricultural courses 
3d Year: Economics of Agriculture 
e) Printing students: 1st Year: Mathematics, Physics and introduc- 
tory course in Printing 
2d Year: Statistics, Engineering, and Printing 
courses 
3d Year: Economics of Printing Industry and 
Printing courses 
f) Students preparing to 
become foreign agents, 
etc.: 1st Year: Geography and two modern languages 
2d Year: Economic Geography, and same two 
languages 
3d Year: Economics and one of the two modern 
languages 
The honors course is really specialization economics, and the 
subjects taught are intended for that purpose rather than for 
those who look forward to a career in trade or industry. 
Southampton University College —In Southampton Univer- 
sity College courses in economics and commerce in preparation 
for London University degrees were established at the begin- 
ning of the session 1919-20, but lectures in economics had pre- 
viously been given in connection with the arts courses. Besides 
the courses for the London B.Com. and B.Sc. (economics) ex- 
aminations, it is possible for students to read for the college di- 
ploma in commerce, which may be obtained after one or two 
years of approved study. About nineteen students are at present 
registered who are reading for London degrees in commerce. 
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The courses normally cover three sessions each of which is di- 
vided into three terms of about ten weeks. Preparation for de- 
grees can, however, be obtained in the evening but in this case 
the course extends over a longer period. Students reading for 
the commerce degree attend the following courses. 


FIRST YEAR 
Economics 
Geography 
A Modern Foreign Language 
. @) Accounting 
or b) A second Modern Foreign Language 
5. Modern Economic Development of the Empire 


SECOND YEAR 
1. Industry, Banking, Trade and Transport 
2. Modern Economic Development of the Great Powers 
3. Commercial Law 
4. Statistics 
5. Aselected subject 
THIRD YEAR 
One of the foliowing groups: 
Banking and Finance, Trade (Colonial, General, Distributing, 
Trade (a special area), Industry, General Transport, Shipping or 
Inland Transport 


Nottingham University College—The first commercial 
courses to be established at the University College, Nottingham, 
took the form of evening classes in economics and industrial his- 
tory, commercial law, bookkeeping and accounting, banking, 
commercial correspondence, shorthand, French, German, and 
Spanish. In order to obtain a full commercial certificate stu- 
dents had to attend classes selected from the foregoing list for at 
least four hours a week during three years. These courses at- 
tracted a number of students, in some years 160. Subsequently 
arrangements were made with the People’s College to provide 
the more elementary instruction in languages, bookkeeping, 
shorthand, and commercial correspondence as a preparation for 
the college course. Courses in economic theory, banking and 
currency, foreign trade, public finance, and industrial history 
were provided for day students from 1913 onward. Since that 
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date it has been possible for students to prepare for the B.Sc. 
(economics) degree of the University of London. 

In 1919 additional courses of instruction were introduced in 
order that students might read for the London B.Com. exam- 
ination. The college also established an honors disploma in 
commerce for which a somewhat similar course of instruction ex- 
tending over three years is necessary, and a certificate in com- 
merce obtainable after a year’s study. There are about 57 day 
students and 486 evening students attending these commercial 
courses. The link between University College, Nottingham, and 
the University of London is to be found in the external-degree 
system of the latter body which enables students to obtain a 
London degree through studying in Nottingham. 

Reading University College-—Reading University College 
was affiliated to the University of Oxford and obtained a treas- 
ury grant in 1902. Up to 1903 the commercial courses in the 
college were of an elementary character but in that year the com- 
mercial work was reorganized on a more advanced basis. It then 
became possibile for students to prepare for the external exami- 
nations of the University of London and other examinations; 
and the work was mainly directed to that end. The college has 
recently received its charter as a university and will henceforth 
have greater freedom in drafting its own schemes and courses. 

Exeter University College—A course of study for the B.Sc. 
(economics) external degree of the University of London was 
established in Exeter University College in 1920. An evening 
course of a more specialized commercial character has been since 
introduced for students occupied in business or professional 
work during the day. Students preparing for the London B.Sc. 
(economics) usually attend courses on the following subjects: 


FIRST YEAR 


. Industrial and Commercial History 
. Principles of Economics 
. Currency, Banking, Trade and Finance 
. The British Constitution 
. Geography 
. Either a) Mathematics 
or b) Logic 





EDUCATION FOR BUSINESS IN GREAT BRITAIN 47 


SECOND AND THIRD YEARS 


1. Economic Principles 

2. Currency and Banking 

3. Economic History 

4. Statistical and Scientific Method 
5. History of the Great Powers 

6. Political Science 

7. Selected subject 


The two years’ evening course is designed to meet the needs 
of those engaged in business or professional occupations. It ex- 
tends from October to March and is arranged in two terms of 
ten weeks. The lectures given are on economics, geography, 
transport, taxation, public finance, insurance, statistics, etc., 
suitable to those directly engaged in business. It is hoped mainly 
to develop this side of the work of the college at Plymouth. 

University of Durham (Armstrong College). —The faculty 
of commerce of the University of Durham is situated entirely at 
Armstrong College, Newcastle-on-Tyne, where students are pre- 
pared for the degree of B.Com. Before the institution of the de- 
gree and diploma in commerce, courses in economics were pro- 
vided in preparation for the intermediate and final B.A. exami- 
nations of the University of Durham. Commercial courses in 
modern languages and evening lectures in railway economics 
and railway operating were also given. Since 1913 these courses 
have been designed primarily to meet the needs of students pre- 
paring for the degree or the diploma in commerce. In addition, 
special courses of lectures on economics of agriculture for agri- 
cultural students, and economics of industry for the engineering, 
metallurgical, and mining students, have been added to the col- 
lege curriculum. The number of students registered yearly for 
the degree and diploma courses average forty. There are impor- 
tant scholarships, exhibitions, and bursaries awarded by the 
county councils of Cumberland, Durham, Northumberland, and 
Westmoreland and by the corporations of Gateshéad and New- 
castle-on-Tyne for which prospective commerce students are eli- 
gible. The commerce courses are spread over three academic 
years each of which consists of three terms of about ten weeks. 
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At the end of each year students sit for an examination on the 
work of the session. 


B.COM. DEGREE COURSE 


First YEAR 
Hours per Week 

. Economics I. Outline of — fog ee 
. Economic saat , 7 Seo ae 
. French I, German I, Rusien I or Spanish Bee) oy ae ee 
. Social Psychology .. —¥ 
. Mathematics I. A science sgalicable to matalactnn. Mod- 

ern History or a Modern Language . 
. Accounting . , ; 


SECOND YEAR 


. Economics II (Currency, Credit and Trade) . 

. Commercial Law . 

. French II, German II, Danio I or + Spanish Ul 

. and 5. Two additional courses or groups of courses selected 
from the list of specialsubjects. . . . . . « 6&8 


Turrp YEAR 


1. Economics III (Industry and Commerce) . — 

2. French III, German III, Russian III or Spanish Ill . «ff 

3. and 4. Two additional courses or groups of courses selected 
from the special list of subjects A ge eR to (ee 


The list of Special Subjects consists of the usual commercial subjects: 
Banking and Currency, Railway Economics, Railway Operating, Public Fi- 
nance, Statistics, Economic History of the roth Century, Modern History, 
Political Science, International Trade and Foreign Exchanges, etc. 


The university authorities have arranged the courses in such 
a way as to allow a wide selection of subsidiary subjects relating 
to the branches of industry and commerce prevailing on the 
Tyneside and in the north of England. 

The course of study for the commerce diploma extends over 
at least two years, and may be attended either at day or evening 
classes. The classes for the B.Com. examination are attended by 
diploma students for the same number of hours, but the selection 
of subjects is different. 

The course consists of: 





EDUCATION FOR BUSINESS IN GREAT BRITAIN 49 


PART I PART II 


Economics I, Economic History, Economics II, Commercial Law and 
French I, German I, Russian I, French II, German II, Russian IT, 
and Spanish I and Spanish IT 

Accounting must also be taken at some timeé during the course. 


An examination is held on each part of the course and candi- 
dates may, if they so desire, attend the courses and enter for the 
examination in any of the following additional subjects: organ- 
ization of industry and commerce, modern history, a second 
modern foreign language, a science applicable to manufacture, 
railway economics, railway operating, railway geography of the 
United Kingdom, railway law. 

Queen’s University, Belfast In Queen’s University, Bel- 
fast, the faculty of commerce was established in 1910 with the 
degrees of Bachelor, Master, and Doctor. A considerable part 
of the instruction for the B.Com.Sc. degree, in particular the 
evening courses, is provided by the Municipal College of Tech- 
nology in association with the university. Economics courses in 
preparation for the pass B.A. and the B.A. with honors in eco- 
nomics, economic history, and political science are provided by 
the university. The number of students studying for the degree 
has averaged sixty-four for some years past. Students are re- 
quired to pass the matriculation examination of the university in 
five subjects, which must include English, mathematics, and 
either French, German, or Spanish before entering upon their 
degree course. Students who are not occupied in a profession or 
trade are required to take the three years’ course of study, while 
those employed in an approved business may take the degree by 
evening study, in which case they must spread the courses over 
at least five years. The courses for day students are provided at 
the university. The preparation comprises the following courses: 


FIRST YEAR 
1. Economics 
. Economic History or 
Economic Geography 
and 4. Any two of the following provided that either a language or 
two science subjects are taken: French, German, Spanish, Modern 
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History, Logic and Psychology, Mathematics, Physics (Mathemat- 
ical), Physics (Experimental), Chemistry, Botany, Zodlogy as for 
Arts Pass B.A. course 


SECOND AND THIRD YEARS 


. Economics a) General Theory of Value 
b) Money, Credit and Foreign Exchange 
. Commerce a) Organisation of Industry 
b) Organisation of Commerce 
c) Economic Statistics 
. Economic History or Economic Geography 
. Business Methods 
. Accounting 
. Either a) Two successive courses in one of the following: 
French, German, Spanish, Mathematics, Physics, 
Chemistry, Geology, Engineering, Botany, Zodlogy 
b) Courses in two of the following: Political Science, 
Commercial Law, first year subjects not already: 
taken 
c) One course from 5) together with two special courses 
in Economics, Commerce, Economic History, Eco- 
nomic Geography or Political Science 


The regulations for the B.Com.Sc. do not ais 4 students a 
wide choice of special subjects. Briefly, it may be said that it is 
possible to specialize in languages or in scientific studies up to 
the standard of the pass B.A. or B.Sc. degree. Apart from this 
selection of subjects the courses provided are of a general com- 
mercial character designed to give students a wide knowledge of 
economics rather than a specialized training for a definite trade 
or profession. 


It will be seen from the foregoing outline that the general 
circumstances under which higher training for business in Eng- 
land has to be conducted discourage specialization of the kind 
that is common in the American graduate schools of business ad- 
ministration. The curriculum of the faculty of commerce of a 
British university, therefore, must aim at providing a general 
training while affording choice of optional vocational subjects to 
the comparatively small number of its students whose future ca- 
reers are outlined for them before they come to the university. 




















EDUCATION FOR BUSINESS IN GREAT BRITAIN 51 


It is only where evening courses are provided (in Manches- 
ter and London, for example) that students actually in business 
or with business experience are met with in the university; but 
even in these cases specialization is not always possible. Tired 
out by a day’s hard work, the evening student rarely attains 
what is understood as first-class rank. A further feature of the 
British faculty of commerce is its small size compared with other 
departments in the same university. Birmingham, with a total 
of seventy or seventy-five students, is exceeded only by London 
and Manchester while several of the remaining faculties have 
scarcely half that number of full-time university undergrad- 
uates. 

Much has been done to interest the business world in the 
work of the universities. The degree course in London, for ex- 
ample, was instituted and the syllabus drawn up in close consul- 
tation with distingished men of leading business interests. In 
Birmingham the curriculum for the degree of B.Com. was drawn 
up in 1901 after prolonged consultation with a committee of the 
Chamber of Commerce, and since 1909 there has been an Ad- 
visory Board representing important business houses. At the 
other universities there are also means of consultation with busi- 
ness by commerce advisory committees and such like, and there 
is a certain amount of co-operation on the part of organizations 
and firms in a few centers in the promotion of the increased em- 
ployment of persons with university qualifications. In Birming- 
ham, London, and Nottingham especially, business interests 
have co-operated in obtaining positions for trained students. 
The main appointments work of the University of London is now 
done in direct association with the University Commerce Degree 
Bureau with which the School of Economics and other schools 
in that university work in close co-operation, and this is supple- 
mented by appointments work at the school itself to which em- 
ployers often directly apply. The Bureau is a separate institute 
of the university, not formally connected with the School of Eco- 
nomics but very closely associated with it in many sides of its 
work. On its educational side it assists, by means of pamphlets, 
‘study notes, exercises, and individual guidance, external stu- 
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dents for the degree who are unable to attend regular classes at 
the School of Economics; and it also gives advice as regards em- 
ployment to undergraduates seeking to specialize toward the end 
of their degree course. Of late there is a growing acknowledge- 
ment of the value of a university degree in business circles in 
England. Many employers, however, wish to catch men young 
and train them in their own particular business ways. This, un- 
fortunately, is true of some of the largest concerns. The joint- 
stock banks, for example, are among this number. As long as in- 
stitutions of the standing of these corporations maintain that an 
apprenticeship of ten or twelve years beginning at seventeen 
years of age is requisite for the mastery of the routine aspects of 
their work, so long will the numbers be small of those equipping 
themselves for business by higher studies in the universities of 
Great Britain. 
J. G. Smita 


UNIVERSITY OF BIRMINGHAM 
ENGLAND 





THE RAILWAY LABOR ACT OF 1926 


When the President approved the Railway Labor Act on 
May 20, 1926, we began to write a new chapter in the errant 
chronicle of the settlement of disputes on interstate railways in 
the United States. The disputants were left to their own de- 
vices till 1888. Since then they have lived under five régimes: 
that of the act of 1888, that of the Erdman Act of 1898, that 
of the Newlands Act of 1913, that of federal control, and that 
of the Transportation Act of 1920. The increasing importance 
of interstate commerce and the growth in the size and power of 
the railway labor unions have brought about successive read- 
justments, and as often as a crisis of the first magnitude has 
darkened the skies, Congress has invented new devices for scat- 
tering the clouds. Sometimes it has built upon the experience of 
the past; sometimes it has preferred to be original. 

The purpose of the present article is to examine the provi- 
sions of the new statute with a view of getting a clear picture of 
the machinery which it creates and ascertaining the extent to 
which it embodies the good features and avoids the bad fea- 
tures of the earlier legislation. A brief survey of our experience 
in the settling of railway labor disputes under federal law will 
give the background for this comparative study.’ 

The act of 1888 provided two methods of dealing with dis- 
putes between interstate carriers and their employees: volun- 
tary arbitration and investigation. There was nothing smack- 
ing of compulsion in connection with the arbitration. If one 
party to a controversy proposed in writing that it should be 
submitted to arbitration, and the other accepted, the statute 
prescribed how the board of arbitration should come into exist- 
ence, and gave it some official standing by granting it certain 
quasi-judicial powers, defining its duties, providing for the pay- 

*A more detailed account will be found in U.S. Bureau of Labor Statistics 


Bulletin No. 303 (1922), “Use of Federal Power in Settlement of Railway Labor 
Disputes,” by C. O. Fisher. 
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ment of the expenses of the arbitration out of the United States 
treasury, and requiring that the decision should be made pub- 
lic. Except that one member of the board was appointed by 
each party to the dispute, and that, presumably, the agreement 
to arbitrate would usually contain mutual promises to abide by 
the decision, there is not much to distinguish this first process 
from the investigation conducted by a special commission con- 
sisting of the commissioner of labor and two temporary com- 
missioners appointed by the president. The commission was 
given essentially the same procedural powers as a board of ar- 
bitration, was required to hear interested persons, advise them 
what ought to be done to adjust the dispute, and make a report 
to the president and Congress, covering the causes and condi- 
tions of the controversy and the best means for settling it. Its 
proceedings were to be conducted publicly. Such an investiga- 
tion might be “tendered” on the president’s initiative, or on the 
application of either party, or the executive of the state in 
which the controversy arose. 

No arbitration under this act ever took place, but the inves- 
tigatory machinery was used at the time of the Pullman strike 
of 1894. However, the hearings in that case were not held till 
the strike had come to an end, so that the report of the commis- 
sion contributed nothing to the settlement of that particular 
dispute. 

The Erdman Act of 1898, like its predecessor, set out two 
ways of dealing with labor controversies on interstate railways: 
mediation and conciliation, and voluntary arbitration. Upon 
the application of either party to a dispute, the chairman of the 
Interstate Commerce Commission and the United States Com- 
missioner of Labor were required to “use their best efforts, by 
mediation and conciliation, to amicably settle the same.” Only 
if those efforts were unsuccessful were they to try to bring 
about an arbitration under the act. The statute required an ar- 
bitration agreement made in writing, which should include cer- 
tain stipulations relating to the arbitration and the effect of the 
arbitral award. An award was filed in a federal circuit court 
and judgment was entered upon it, unless either party within 
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ten days filed a bill of exceptions “for matter of law apparent 
upon the record.” In the latter case an appeal could be taken 
to the circuit court of appeals. When judgment was entered, 
the award could be inforced by equity proceedings “so far as 
the powers of a court of equity permit,” provided that no per- 
son could be compelled to perform against his will a contract of 
personal service. The act required that the status quo should 
be maintained while arbitration was taking place, making it un- 
lawful for employers parties thereto to discharge employees (ex- 
cept for inefficiency, violation of law, or neglect of duty), or for 
employees to call, unite in, aid or abet strikes. The compensa- 
tion and expenses of the arbitration were to be paid by the fed- 
eral government. Sections of the act dealing with railways in 
the hands of federal receivers and with labor unions need not 
be considered in this place. 

Practically no use was made of the Erdman Act till Decem- 
ber, 1906, but during the following six years and a half, sixty- 
one cases were dealt with under its provisions. Twenty-six of 
these were settled by mediation, ten by mediation and arbitra- 
tion, and six by arbitration alone. No arbitral award made un- 
der the Erdman Act was repudiated by the disputants involved. 
In one case there was an appeal to the courts, but the year’s 
delay that this entailed discouraged the practice. 

Various defects became apparent from the experience un- 
der the Erdman Act, and the threat of a strike by the conduc- 
tors and trainmen on the eastern railways furnished the imme- 
diate occasion for amending that statute in several respects, 
and brought about the passage of the Newlands Act of 1913. 
The Erdman Act was repealed, but the machinery of the new 
statute was only an elaboration of the methods of settlement 
provided by the old. The more important changes may be 
enumerated. (1) A permanent Board of Mediation and Con- 
ciliation, consisting of three members, was created. (2) This 
board might proffer its services when “an interruption of traffic 
is imminent and fraught with serious detriment to the public 
interest,” without waiting for a request from one of the dis- 
putants. (3) The board was required to give its opinion as to 
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the meaning or application of any agreement reached through 
mediation in case it was in controversy and either party asked 
for that opinion. (4) A board of arbitration might consist of 
three or six persons, as the parties desired. (5) The disputants 
were to fix, in the arbitration agreement, the period during 
which hearings should commence, the time within which the 
award should be made, and the period for which the award 
should be in force (ten days, thirty days, and one year, respec- 
tively, under the Erdman Act). (6) A board of arbitration was 
required to confine itself to findings or recommendations as to 
the questions specifically submitted to it or matters directly 
bearing thereon. 

The extent to which the Newlands Act was used can best be 
shown by the tabular summary of the activities of the Board of 
Mediation and Conciliation given in the report submitted to the 
President in 1919 by the Commissioner of Mediation and Con- 
ciliation :* 

During the period from July 15, 1913, to June 30, 1919, the services 
of the board were: 








INVOLVING 





Employees 





Requested by 
Railroads in 477,667 
Employees in was 23,211 
Jointly in 21,401 
The public in 135 

And tendered to 
Railroads and employees jointly, in 

the absence of any request, in... . 98,3096 


586 620,810 

















Disposition was made of these 148 cases as follows: 
Settled by 
Mediation alone “Ce Ce a ee ee 
Mediationandarbitration . . . . . .a! 
QI 
? Report of the Commissioner of Mediation and Conciliation on the Opera- 
tions of the United States Board of Mediation and Conciliation, 1963-19, pp. 
24-25. 
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Carried forward 
The parties before madintins way 
The parties after mediation began . 


Congressional action (Adamson Law) 


Mediation suspended or discontinued 

No action taken by board, because exktiog cculgumnay did 
not come within provisions of Newlands Law 

Controversy abandoned by employees 

Agreement on some points reached in mediation, wl medley 
tion discontinued before final settlement because of roads 
being taken under federal control . ; 

Removed from jurisdiction of board before mailietion nates 
because of roads being taken under federal control 

Services of board declined by 
Railroads . 
Employees 


35 
Cases pending a el ea ? a a a Phe See ae AL 


po gg Ee eee er a eee 


It should be remembered that the railways were under fed- 
eral control during 1918 and 1919, and that most of the dis- 
putes in which railway employees were involved were handled 
by the agencies created by the Railroad Administration for that 
purpose. When allowance is made for the paucity of cases con- 
sidered by the Board of Mediation and Conciliation during 
these two years, it will be seen that the board was decidedly 
busier under the Newlands Act than it had been before 1913. But 
in spite of this record there is no doubt that the procedure was 
unpopular with labor. Particularly from 1915 on there was a 
widespread dissatisfaction with the machinery of the act, and 
Congress was urged by labor to abolish it in toto. The machin- 
ery, in fact, proved unequal to the load placed upon it by the 


~~ 
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controversy regarding the eight-hour day which came to a head 
in 1916, and Congress had to intervene directly with the Adam- 
son Law. 

While the railways were under federal control there was 
comparatively little labor trouble. Regulations relating to wages 
and working conditions were promulgated by the director-gen- 
eral, who was advised by a board created to study those ques- 
tions. With the approval of the Railroad Administration, 
various adjustment boards were formed by agreement of the rail- 
ways and their employees, and disputes which could not be set- 
tled by direct negotiations were submitted to these boards, with 
successful results in almost all cases. If the board could not 
reach a majority decision, the case was referred to the director- 
general. It is notable that practically no deadlocks occurred on 
these boards, though they consisted of an equal number of rep- 
resentatives of the employers and employees, with no “neutral” 
umpires. The spirit of co-operation was undoubtedly furthered 
by the work of the Division of Labor under the direction of Mr. 
W. S. Carter, president of one of the brotherhoods. 

Title III of the Transportation Act of 1920 provided the 
machinery which was to be used in the settlement of disputes 
between interstate railways and their employees when private 
management was resumed. The practice of the Railroad Ad- 
ministration furnished the pattern to a certain extent. Carriers 
and their employees were adjured to “exert every reasonable 
effort” to avoid any interruption of service, and all disputes 
were to be settled by direct conference if possible. The act sug- 
gested and authorized the formation of adjustment boards by 
mutual agreement of any carrier, group of carriers, or the car- 
riers as a whole, and any employees or organizations thereof. 
Such a board was empowered to hear and decide disputes in- 
volving only grievances, rules, or working conditions, when re- 
quested by either party or by the Labor Board, or upon its own 
motion. In case of the failure or prospective failure of the ad- 
justment board, at the discretion of that board or the Labor 
Board, the dispute might be taken up by the Labor Board it- 
self. So, too, this tribunal was bound to hear and decide such a 
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dispute when no adjustment board existed, if requested by either - 
party, or could do so on its own initiative if, in its opinion, 
the dispute was likely “substantially to interrupt commerce.” 
Furthermore, any dispute with respect to wages went directly to 
the Labor Board, if either disputant so desired or if the Board 
thought the dispute was “likely substantially to interrupt com- 
merce.” Finally, even though the carrier and its employees 
reached by direct conference a decision of a wage controversy, 
the Labor Board might, within ten days, suspend the operation 
of that decision if, in its opinion, it involved such an increase of 
wages “as will be likely to necessitate a substantial readjust- 
ment of the rates of any carrier,” and then proceed to a hearing 
on the decision in question. It was provided that the decisions 
of the Labor Board or of adjustment boards must result in 
wages or standards of working conditions which “in the opinion 
of the board are just and reasonable,” and the act listed the va- 
rious factors that should be taken into consideration in deter- 
mining justness and reasonableness. The scheme stopped just 
short of full-fledged compulsory arbitration, for there was no 
legislative command that the decisions of a board be carried 
into effect, or any provision for judicial process to inforce them. 
The only sanction contemplated was the pressure of public 
opinion, for all decisions of the Labor Board were given such 
publicity as the Board determined, and the Board was empow- 
ered, though not required, to determine whether any railway, 
employee, or organization had violated a decision, and to make 
its conclusions public. 

The Labor Board consisted of nine members, appointed by 
the President, with the advice and consent of the Senate; three 
of whom represented the employees, three the carriers, and 
three the public. The details of organization and procedure 
need not be related for present purposes. In addition to the ar- 
bitral functions just described, the Board was charged with the 
duty to “investigate and study the relations between carriers 
and their employees, particularly questions relating to wages, 
hours of labor, and other conditions of employment, and the re- 
spective privileges, rights, and duties of carriers and employees,” 
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and was required to “gather, compile, classify, digest, and pub- 
lish, from time to time” data upon those matters. 

The Labor Board was injected into a very difficult situa- 
tion. Railway employees had made gains during the war and 
intended to keep them. But many railway officials thought 
labor had been unduly favored under government control, and 
looked forward to a restrictive policy when private control was 
re-established. The rapid increase in the cost of living in 1919 
and 1920 had produced many demands for an increase in wages, 
which rolled in upon the Board as soon as it was organized, and 
substantial increases were granted in 1920. But when the busi- 
ness depression appeared in 1921, the Board promptly author- 
ized wage reductions, to the distinct dissatisfaction of labor. 

Very few of the adjustment boards contemplated by the 
Act were ever formed. The managers were not willing to do so 
unless the “national agreements” of the war-time period were 
abrogated, insisting that questions of grievances, hours, and 
conditions of labor should be dealt with on a local basis. The 
failure to organize these boards resulted in bringing before the 
Labor Board for adjustment many trivial cases which should 
never have been allowed to use up their time. 

It did not take long for both railways and employees to dis- 
cover that unless the issue raised by a dispute was a spectacular 
one that would attract general interest, they could disregard the 
awards and decisions of the Labor Board without incurring any 
penalty. Congress had provided no sanction but public opinion, 
and when that was not aroused, the Board was left in the posi- 
tion of a court without power of execution. Railways defied its 
mandates and the Supreme Court of the United States said they 
could do so safely. Labor officials refused to heed its summons 
to appear. Witnesses before the Senate and House committees 
in charge of the Parker-Watson bill of 1926 testified that both 
railways and employees were hostile to the Board and would 
not resort to it to any appreciable extent in the future. 

When one considers that this feeling of antagonism goes 
back several years, it is rather surprising that the Railroad 
Labor Board has accomplished as much as it has. In the report 
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issued by the Board early in 1926 there is the following sum- 
mary of the volume of work done from April 15, 1920, to the 
end of 1925: 

From the date of its establishment to December 31, 1925, 13,941 dis- 
putes had been referred to the board. Of this number, 6,006 were of a local 
nature, affecting individual roads and their employees in one or more classes 
of service or possibly two or three railroads at one point; and 7,935 were of 
a general nature, affecting large groups of railroads and their employees in 
any or all classes of service, such as general requests for wage increases or 
wage decreases or general revision of rules governing working conditions. 
The board during this period disposed of 13,447 of these submissions, 5,549 
of which were of local nature and 7,898 of general nature. Of the total 
number of disputes, 912 did not reach the status of regularly docketed 
cases.® 


Six volumes of decisions have been published, containing 
4,000 decisions, the last of which is dated December 15, 1925 
(Docket 5,075). There is a large discrepancy between the fig- 
ures given in the report and the published decisions, but in any 
case it is difficult to make any statistical comparison with the 
accomplishments of the Board of Mediation and Conciliation 
because of the flooding of the Railroad Labor Board with in- 
significant cases of local importance. For example, Decision 
No. 3454 was on the question of the proper seniority date of 
three employees of the Joplin Union Depot Company, and De- 
cision No. 3485 dealt with the claim of two brakemen for time 
lost on February 21, 22, and 23, 1923. 

By the end of 1923, railway labor leaders had become con- 
vinced of the futility of Title III of the Transportation Act and 
were determined to get it repealed. To this end they brought 
about the introduction, in the first session of the 68th Congress, 
of the measure known as the Howell-Barkley bill,* which would 
have abolished the Railroad Labor Board, replacing it with a 
scheme for handling disputes quite similar in a general way to 
the bill that became the Railway Labor Act of 1926. It met the 
strenuous opposition of the railways (including those that were 

* Report of the United States Railroad Labor Board, April 15, 1920-Decem- 
ber 31, 1925, p. 9. 

*FLR. 7358 and S. 2646, both introduced on February 28, 1924. 
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most defiant toward the Railroad Labor Board) and was fili- 
bustered into limbo. 

The Railway Labor Act had its genesis in an informal con- 
ference between several railway executives and a few labor 
leaders in January, 1925. Nothing came of it at the time be- 
cause the labor leaders felt bound to support the Howell-Bark- 
ley bill, which was still before Congress. But in the summer 
official conferences were held between a committee appointed 
by the Association of Railway Executives and certain officials 
of the Brotherhoods, and the bill was drafted substantially in 
the form in which it was presented to Congress. It was ap- 
proved by a large majority of the railways and, after a revision 
as to technical details by counsel for both sides, was introduced 
into both houses of Congress simultaneously in January, 1926. 
The legislative hisuory of the measure is given in a footnote.° 

A general opposition to the Railroad Labor Board was man- 
ifest from the beginning, both in the hearings and on the floor 
of each house. Obviously it had to be replaced by something; 
the Parker-Watson bill was the result of the joint efforts of the 


railways and their employees, and both parties had agreed that 
they would use it—if it were passed as it stood. It was im- 
pressed upon Congress that it was a compromise; it contained 
features that labor did not like and did not contain provisions 
that the executives thought desirable, and vice versa. But both 


*S. 2306 was introduced by Senator Watson on January 8, 1926, and re- 
ferred to the Committee on Interstate Commerce. Hearings were held on Janu- 
ary 14, 15, 16, and 25 and February 1, 8, and 10. A favorable report was made 
on February 26 (Sen. Rep. 222). Upon the passage of the House bill by the Sen- 
ate it was indefinitely postponed on May 11. 

H.R. 7180 was introduced by Congressman Parker on January 8, 1926, and 
referred to the Committee on Interstate and Foreign Commerce. Hearings were 
held on January 26, 27, 28, and 29, February 2, 3, 4, 5, 9, and 10, but the bill was 
never reported. In its stead H.R. 9463 was introduced on February 17, by Mr. 
Parker, referred to the same committee, and reported favorably on February 19 
(House Rep. 328). It was referred to the Committee of the Whole House on the 
State of the Union and debated on February 24, 25, 26, and 27 and March 1. 
It passed the House on March 1 and was sent to the Senate, where it was re- 
ferred to the Committee on Interstate Commerce. A favorable report was made 
on April 16 (Sen. Rep. 606). The Senate debate took place on April 22 and May 
6, 7, 8, 10, and 11. The bill passed the Senate on May 11 and was approved by 
the President on May 20. 
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had undertaken to support it. Naturally any material change 
would upset the compromise, and Congress would then have to 
take the responsibility if it failed to work. With the case pre- 
sented in that light, it is not strange that no amendments of any 
importance were adopted, though a few men in each house 
fought hard for the introduction of clauses which, they claimed, 
were necessary to protect “the public,” which had had no part 
in the framing of the bill. The measure passed the House on 
March 1 by a vote of 381 to 13 (38 not voting), and the Senate 
on May 11 by a vote of 69 to 13 (14 not voting), and became a 
law with the approval of the President on May 20. 

The act embodies all the devices of the earlier statutes ex- 
cept the quasi-judicial, but impotent, Labor Board. There are 
the adjustment boards used during the period of federal con- 
trol, and authorized by the Transportation Act. There is the 
Board of Mediation, inaugurated by the Erdman Act and con- 
tinued by the Newlands Act. There is the voluntary arbitra- 
tion that has been a feature of every law from 1888 to the pres- 
ent time, except the act of 1920. Finally, there is a provision 
for independent investigation, under the direction of the Pres- 
ident, as in the law of 1888. Some of these devices are elabo- 
rated in much greater detail in the present statute, and there 
are important variations from the earlier forms, as will be seen 
as we proceed to examine the text of the act. 

Section 1 is devoted to definitions, only two of which call 
for any attention here. The term “carrier” is defined essentially 
as in the Transportation Act. It includes “any express com- 
pany, sleeping-car company, and any carrier by railroad, sub- 
ject to the Interstate Commerce Act.” It is particularly speci- 
fied, however, that this covers “all floating equipment such as 
boats, barges, tugs, bridges, and ferries; and other transporta- 
tion facilities used by or operated in connection with any such 
carrier by railroad.’® Furthermore, the term includes “any re- 
ceiver or any other individual or body, judicial or otherwise, 

* “Bridges and ferries” were enumerated in the Erdman and Newlands acts. 
Cf. too, “also the road in use by any corporation operating a railroad, whether 


owned or operated under a contract, agreement, or lease,” in Sec. 1 of the Erd- 
man Act and the Newlands Act. 
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when in the possession of the business of employers or carriers 
covered by this Act.” This obviates the necessity of a special 
provision that when receivers appointed by a federal court are 
in possession of a railroad, the employees have a right to be 
heard in that court upon questions affecting the terms and con- 
ditions of their employment, as in Section 9 of the Erdman and 
Newlands acts. Finally, the word “carrier” is not to include a 
street, interurban, or suburban electric railway unless it is op- 
erating as a part of a “general steam railroad system of trans- 
portation,’” though it is carefully stated that such exclusion 
does not apply to electrified parts of steam railroads. 

The definition of “employee” given in the fifth paragraph 
of Section 1 is much more detailed and definite than in any of 
the earlier acts. The law of 1888 applied to all employees, and 
no definition was thought necessary. The Erdman and New- 
lands acts applied only to persons engaged in train operation or 
train service of any description, including those employed upon 
or in cars operated by the carrier under lease or other contract. 
It did not apply to shopmen, freight handlers, and other non- 
operating groups, who of course, comprise the large majority of 
railway employees. The Transportation Act, on the other hand, 
applied to all employees and subordinate officials; the former 
term is not defined; the latter is to include officials designated 
as “subordinate” by the Interstate Commerce Commission. The 
careful definition of the Railway Labor Act seems to reach 
about the same result. It includes “every person in the service 
of a carrier (subject to its continuing authority to supervise 
and direct the manner of rendition of his service) who per- 
forms any work defined as that of an employee or subordinate 
official,” by the Interstate Commerce Commission, now or later. 

The first paragraph of Section 2 declares that it shall be 
the duty of carriers and their employees “to exert every reason- 
able effort to make and maintain agreements concerning rates 
of pay, rules, and working conditions, and to settle all disputes, 
whether arising out of the application of such agreements or 
otherwise, in order to avoid any interruption to commerce or to 


" As in Transportation Act, Sec. 300 (1). 
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the operation of any carrier growing out of any dispute between 
the carrier and the employees thereof.” This is plainly just an 
amplification of the first sentence in Section 301 of the Trans- 
portation Act, which imposed the duty “to exert every reasonable 
effort and adopt every available means to avoid any interrup- 
tion to the operation of any carrier growing out of any dis- 
pute between the carrier and the employees or subordinate offi- 
cials thereof.” No sanction is supplied in either case, and it is 
not easy to see how, assuming that it could be proved to the sat- 
isfaction of a court that a “reasonable effort” had not been 
made, the performance of the “duty” could be compelled. 

The next paragraph describes the first of the various meth- 
ods provided by the act for settling disputes—one which needs 
no legislative interposition whatever. “All disputes between a 
carrier and its employees shall be considered, and, if possible, 
decided, with all expedition, in conference between representa- 
tives designated and authorized so to confer, respectively, by 
the carriers and by the employees thereof interested in the dis- 
pute.” This, too, does not differ essentially from the provision 
of the act of 1920. 

But the latter act said nothing as to how the representa- 
tives should be designated or as to how employee organizations 
should be formed, and this lacuna provided the opportunity for 
a most violent controversy between the Pennsylvania Railroad 
and its employees, which contributed as much as anything per- 
haps to the dissatisfaction with the statute that spread through 
the ranks of labor. The third paragraph of Section 2 attempts 
to deal with this situation by providing that “representatives, 
for the purposes of this act, shall be designated by the respec- 
tive parties in such manner as may be provided in their corpo- 
rate organization or unincorporated association, or by other 
means of collective action, without interference, influence, or 
coercion exercised by either party over the self-organization or 
designation of representatives by the other.” Certainly this is 
clear enough, and the fact that it was inserted with the consent 
of the railways leads one to hope that we will see no more of 
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disputes as to the identify or method of choice of representa- 
tives. 

Before we follow the course of controversies any further, at- 
tention should be called to the division of railway disputes into 
two classes. The first includes “disputes concerning changes in 
rates of pay, rules, or working conditions”; the second, those 
which arise out of “grievances or out of the interpretation or 
application of agreements concerning rates of pay, rules or 
working conditions.” For purposes of convenience, these will 
be referred to, in this article, as primary and secondary dis- 
putes, respectively. The practice of handling these two kinds 
of controversies in different ways seems to date from the period 
of government control. The distinction was made in the Trans- 
portation Act (Section 307) between disputes involving “griev- 
ances, rules, or working conditions” and “disputes with respect 
to the wages or salaries of employees.” 

Under the Railway Labor Act, disputes of both classes are 
to be decided, if possible, by direct conference, as described 
previously. If the dispute is one of the primary order, the pro- 
cedure is governed by Section 6. Thirty days’ notice of an in- 
tended change in rates of pay, rules, or working conditions must 
be given. The interested parties must then agree, within ten 
days, upon the time and place for the conference, which must 
be within the thirty days of the notice. The carrier is bound not 
to alter rates of pay, rules, or working conditions during the 
period of the conference or for ten days thereafter. 

If the parties are not successful in ironing out their difficul- 
ties, either one of them may “invoke the services” of the Media- 
tion Board, which wi!l be described presently, or the Board may 
“proffer its services” on its own initiative (Section 5). “In 
either event the said board shall promptly put itself in com- 
munication with the parties to such controversy, and shall use 
its best efforts, by mediation, to bring them to agreement.” 

If these efforts should fail, however, then it is the duty of 
the Board to try to persuade the disputants to resort to the 
scheme of arbitration which is set forth in great detail in Sec- 
tions 7—9 of the act, which will be reviewed below. An arbitral 
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award is filed in a district court, and, if not contested by either 
party within ten days, on certain specified grounds, is made a 
judgment of the court. In case of a contest, there may be an 
appeal from the decision of the district court to the circuit court 
of appeals, and the determination of the latter is final. 

If the dispute is not adjusted in any of the foregoing ways, 
and if, in the judgment of the Board of Mediation, it threatens 
“substantially to interrupt interstate commerce to a degree such 
as to deprive any section of the country of essential transporta- 
tion service,” the Board must notify the president, and he, if he 
sees fit, may create an emergency board to investigate the facts 
and report to him within thirty days, during which time “no 
change, except by agreement, shall be made by the parties to 
the controversy in the conditions out of which the dispute 
arose” (Section 10). 

The course of settlement for secondary disputes is some- 
what different in the early stages. When such a dispute arises, 
either party may notify the other that a conference is desired. 
Within ten days after the receipt of the notice, the representa- 
tives of the carrier or employees, as the case may be, must des- 
ignate a time and place for the conference requested. The place 
must be on the line of the carrier involved, unless otherwise 
mutually agreed upon, and the time specified must allow the 
conferees reasonable opportunity to reach the place named, 
though it must not be more than twenty days from the date of 
the notice. If a dispute is not settled by conference, it goes to 
an adjustment board, the organization and functioning of which 
will be described presently. A decision by the adjustment board 
is final and binds both parties. If the adjustment board fails to 
reach a decision, the dispute goes to the Board of Mediation, if 
either party invokes its services or if it sees fit to proffer them. 
From this point the possible path of a secondary dispute is the 
same as that of a primary one, already sketched. 

A comparison of the foregoing scheme of things with the 
possibilities afforded in the earlier acts emphasizes the compre- 
hensiveness of the present statute. The act of 1888 provided 
only for arbitration and investigation. The Erdman and New- 
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lands acts (which, incidentally, applied only to primary dis- 
putes) introduced the valuable device of mediation and con- 
ciliation, but dropped the investigatory machinery. The law of 
1920 encouraged direct conference and permitted adjustment 
boards for secondary disputes, but eliminated mediation, con- 
ciliation, and arbitration altogether, substituting the form of 
judicial settlement or compulsory arbitration without the sub- 
stance. The Railway Labor Act puts this last skeleton away in 
the closet, but reincarnates every other measure found in all the 
preceding laws. The accompanying table (Table I) brings out 
the contrast at a glance. It should be added that the act care- 
fully prescribes that it shall not be “construed to prohibit an 











TABLE I 
: : hoc Adjust- | Mediation | Voluntary — Quasi- 

Act | Kind of Dispute |,,,Direct ment | and Con- | Arbitra- ‘satin Judicial 
22. Sree Teorey: ape ane Renae x ae 
NN ere x Be Gptcscnaaetusees 
1913 | Primary.......]........J....00.- x a Severe. ree 
2990 fPrimary....... py, SEE Fae SP SEE x 

\Secondary..... x ee er ee are x 

PUMMATY.......0 RO Bins edtene x x S  Biswecses 
1926 |;Secondary..... x x x x ee 

All others ey Se x x a, 


























individual carrier and its employees from agreeing upon the set- 
tlement of disputes through such machinery of contract and ad- 
justment as they may mutually establish” (Section 3 [2]). 
We will now examine the different devices provided by the 
act more closely. Section 3 deals with the adjustment boards, 
which “shall be created by agreement between any carrier or 
group of carriers, or the carriers as a whole, and its or their em- 
ployees.”” The formation of these boards is required, it should 
be noted, not merely suggested, as in the Transportation Act. 
Whether a court could, or would, compel a recalcitrant carrier 
or its employees to set up an adjustment board may be open to 
question, and the best assurance we have that the provision will 
amount to more than the corresponding one in 1920 is that the 
representatives of both sides said again and again to the House 
and Senate committees that they were now in complete accord 
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as to the desirability of adjustment boards and had agreed that 
they would be created. The agreement called for by the act 
must be in writing and must state what employees or groups 
are covered by the board. It must describe the organization of 
the board, the times and place of regular meetings, the method 
of advising the parties concerned of decisions, and the appor- 
tionment of expenses. It must provide that secondary disputes 
which are not adjusted “in the usual manner” shall be referred 
to the board with a full statement of the facts and relevant 
data, that the board shall give notice of its hearings, and that 
the parties may appear in person or through counsel or other 
representatives. The boards are to consist of an equal number 
of representatives of employers and employees, and a decision 
must be by a majority, unless it is otherwise agreed. The agree- 
ment must also stipulate that the board shall decide cases 
promptly, that the decisions shall be final and binding, and that 
it shall be the duty of both parties to abide by them. This de- 
tailed description of adjustment board agreements is entirely 
new, for the Transportation Act merely set out the four ways 
in which a secondary dispute might get into the hands of a 
board,® and required that it should act “as soon as practicable 
and with due diligence.” 

The organization of the Board of Mediation is described in 
Section 4. It is to be an independent executive board of five 
members, appointed by the president and Senate for five years, 
one retiring annually. Each member receives $12,000 a year 
and expenses. A person is disqualified to act upon the board if 
he is “pecuniarily or otherwise interested in any organization 
of employees or any carrier,” and a member may be removed 
by the president “for inefficiency, neglect of duty, malfeasance 
in office, or ineligibility, but for no other cause.” A majority of 

*(1) Upon the application of the chief executive of any carrier or organiza- 
tion of employees or subordinate officials whose members are directly interested 
in the dispute; (2) upon the written petition signed by not less than roo unor- 
ganized employees or subordinate officials directly interested in the dispute; (3) 
upon the adjustment board’s own motion; or (4) upon the request of the Labor 


Board whenever such board is of the opinion that the dispute is likely substan- 
tially to interrupt commerce (Section 303). 
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the members in office constitutes a quorum, but the board may 
designate one or more members to act for the board in media- 
tion proceedings. Each member has power to administer oaths 
or affirmations. The board can appoint experts, assistants, or 
other employees and fix their salaries, and make such expendi- 
tures as are necessary for the operation of the board or of the 
boards of arbitration authorized by the act. 

This is a more elaborate form of organization than we have 
had heretofore. In the Erdman Act the duties of mediation and 
conciliation were imposed upon the chairman of the Interstate 
Commerce Commission and the commissioner of labor, without 
any provision for additional compensation or assistance. The 
Newlands Act created a permanent board, headed by a com- 
missioner of mediation and conciliation, who was appointed by 
the president and Senate for a term of seven years at $7,500 a 
year, and who might be removed by the president for “miscon- 
duct in office.” An assistant commissioner, similarly appointed 
and drawing a salary of $5,000 a year, was to assist the com- 
missioner or act for him in his absence or when the office was 
vacant. The board consisted of the commissioner and “two 
other officials of the government” whose appointment had been 
approved by the Senate, and who received no additional com- 
pensation for their services on this board. The Labor Board 
bears as little resemblance to the Board of Mediation of 1926 
in organization as it does in functions, and in fact should be 
compared with the boards of arbitration of the Railway Labor 
Act rather than with the Board of Mediation. 

It is evident from the attention given to the structure of the 
board and the salaries of its members that it is cast for a réle 
of large responsibilities, and this impression is confirmed when 
one reads the provisions of Section 5 of the act. Its duties fall 
into three classes: those that are related to the process of medi- 
ation and conciliation, those that are related to the process of 
arbitration, and those that are related to the compulsory inves- 
tigation that may come in an emergency. 

The conciliatory services of the board may be set in motion 
at the request of either party or upon the initiative of the board, 
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in the case of a secondary dispute which has not been settled in 
conference or by the appropriate adjustment board, or of any 
other dispute not settled in conference. The board is to use “its 
best efforts, by mediation” to bring about an amicable adjust- 
ment by agreement. This does not differ essentially from the 
procedure of the Newlands Act. Mediatory interposition under 
the Erdman Act could only take place at the request of one of 
the disputants, but the act of 1913 gave the board authority to 
offer its services “in any case in which an interruption of traffic 
is imminent and fraught with serious detriment to the public 
interest.”’ It should be remembered, too, that both these acts 
applied only to controversies concerning wages, hours, or condi- 
tions of employment. Congress has not defined mediation in 
the Railway Labor Act, and it may be supposed that it con- 
templated the sort of proceeding developed by Judge Knapp 
and Dr. Neill under the earlier legislation. 

If there is a dispute over the meaning or application of an 
agreement that is the result of mediation under the act, either 
party may request an interpretation from the board, and the 
latter shall hold a hearing and give the interpretation within 
thirty days. Except for the hearing, the time limit, and several 
minor changes, this is taken directly from the Newlands Act 
(Section 2, paragraph 3). 

If the mediatory efforts are not crowned with success, the 
board must try to persuade the parties to submit their differ- 
ences to arbitration in accordance with the provisions of the 
act. That process will be described presently. Now we are in- 
terested only in the part played therein by the Board of Media- 
tion, as set forth in the third paragraph of Section 5 of the act. 
An arbitration agreement must be acknowledged before a no- 
tary public, a clerk of a federal district court or circuit court of 
appeals, or a member of the board, and then sent to the board; 
and the names of the partisan arbitrators must be sent to the 
board, which then notifies them of their selection and requests 
them to choose the “neutral” arbitrators within a designated 
period. If they fail to do so, in whole or in part, the remaining 
arbitrators are named by the board; they must be disinterested 
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and impartial, and if, after appointment, they are shown not to 
be, the board must remove them and appoint others. Most of 
these little wheels of the machinery of arbitration were cast in 
the Erdman Act (Sections 3 and 6), though they were elabo- 
rated considerably in the Newlands Act (Section 6), and have 
been polished up a little more in the present statute. The in- 
junction as to disinterestedness and impartiality and the ar- 
rangement for the removal of biassed arbitrators are new. 

Another provision taken in its essentials from the Newlands 
Act (Section 6, paragraph 4) is that which requires the board 
to reconvene an arbitral board, or, if it has been so agreed, a 
subcommittee thereof, “to pass upon any controversy arising 
over the meaning or application of an award.” The earlier act 
required a notice from both parties before the Board of Media- 
tion was bound to act; the present act calls for action upon the 
request of either party. 

Finally, the Board of Mediation is a cog in the machinery 
of compulsory investigation that is a last resort when all other 
methods of adjustment have proved unequal to the occasion. 
If, in the judgment of the Board, an unadjusted controversy 
threatens “substantially to interrupt interstate commerce to a 
degree such as to deprive any section of the country of essential 
transportation service,” the Board is required to notify the 
president to that effect (Section 10, paragraph 1). 

It may be observed that the Board of Mediation, though 
permanent in character like the Labor Board of the Transpor- 
tation Act, is not given the authority possessed by the latter to 
make a continuing study of the relations between carriers and 
their employees and to “gather, compile, classify, digest, and 
publish, from time to time, data and information relating to 
such questions to the end that the Labor Board may be proper- 
ly equipped to perform its duties under this title and that the 
members of the adjustment boards and the public may be prop- 
erly informed.”” It would be interesting to know why this ap- 
parently desirable provision was omitted, and whether either 
the railways or the labor organizations made any effort to re- 


* Section 308, paragraph 3, of the Transportation Act. 
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tain it. The explanation may lie in the solicitude, manifested 
repeatedly during the hearings, lest the board be placed in a po- 
sition where its impartiality would be open to suspicion, though 
why the assembling and publication of information of a general 
character should be productive of distrust from either side is 
not easy to see. 

Nearly half the act is taken up by the sections on arbitra- 
tion, for this old familiar process is described in more minute 
detail than in any of the earlier acts. The modus operandi is, 
on the whole, very similar to that in the Newlands Act, and 
many provisions have been taken over verbatim. But there are 
quite a few changes and additions which will be noted in the 
proper place. 

Under both statutes the resort to arbitration is, of course, 
voluntary. In the fulness of caution the act of 1926 inserts a 
proviso “That the failure or refusal of either party to submit a 
controversy to arbitration shall not be construed as a violation 
of any legal obligation imposed upon such party by the terms of 
this Act or otherwise” (Section 7, paragraph 1). 

The first step is the formulation of an agreement in writing, 
signed by the representatives of both parties, acknowledged in 
the manner previously described, and filed with the Board of 
Mediation. The agreement must state whether the arbitration 
board is to consist of three or six persons, and set forth spe- 
cifically the questions to be submitted (to which the board must 
strictly confine itself). It must fix the period (dating from the 
completion of the board) within which hearings must com- 
mence, the period (dating from the beginning of the hearings) 
within which the award must be made,*° the date when the 
award takes effect, and the period during which it is to be effec- 
tive. It must contain stipulations that a majority of the board 
can make a valid award, that the award and the evidence of 
the proceedings shall be filed in the appropriate district court, 
and when so filed shall constitute the complete record of the ar- 
bitration and shall be conclusive as to the facts therein deter- 

*In the Newlands Act this was thirty days, unless a different period was 


agreed upon. In the Railway Labor Act the parties are permitted to agree upon 
an extension of the period originally fixed. 
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mined and the merits of the controversy, and that the parties 
will faithfully execute it. 

So far we have practically a copy of the Newlands Act, but 
the following provisions are new. The agreement must contain 
a provision that any difference which arises as to the meaning 
or application of an award shall be referred back to the same 
arbitral tribunal (or, by agreement, to a subcommittee there- 
of), and that its ruling, when properly acknowledged and filed, 
shall have the same force and effect as the original award (Sec- 
tion 8 [m]). Such a procedure was permissive under the New- 
lands Act (Section 4, paragraph 12), but is now compulsory. 
Also the agreement must provide that one or more of the ques- 
tions submitted to the board may be withdrawn by a notice 
signed by the duly accredited representatives of all the parties 
and served on the board (Section 8 [f]). Furthermore, though 
the agreement to arbitrate, when properly signed and acknowl- 
edged, cannot be revoked by either party, it may be revoked 
and cancelled at any time by the written agreement of both par- 
ties, signed by the duly accredited representatives, and deliv- 
ered to the board of arbitration, if it has come into existence, 
and if not, to the Board of Mediation (Section 8, last para- 
graph). 

Assuming that a valid agreement has been concluded and 
filed, the next step is the organization of the arbitral board. If 
it is to consist of three members, each disputant selects one; if 
there are to be six in all, each selects two. In the case of the 
smaller board, the partisan arbitrators must select their third 
colleague in five days; in the case of the larger, they have fif- 
teen days to choose the two “neutrals.”’ If they fail to fill out 
the board within the time limit, the Board of Mediation must 
be notified to that effect and will itself name as many as are 
needed. No qualifications are imposed upon the partisan ar- 
bitrators. The act of 1888 provided that all three arbitrators 
should be citizens of the United States and “wholly impartial 
and disinterested in respect to such differences or controversies” 
(Section 1). All such requirements are conspicuously absent in 
the Erdman and Newlands acts, and the new law goes still 
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further by explicitly stating that “No arbitrator, except those 
chosen by the Board of Mediation, shall be incompetent to act 
as an arbitrator because of his interest in the controversy to be 
arbitrated, or because of his connection with or partiality to 
either of the parties to the arbitration” (Section 7 [d]). Sen- 
ator Bruce objected to this provision very emphatically, declar- 
ing that it was “nothing less than revolutionary.” As a matter 
of fact, it only gives statutory recognition to the established 
practice under the Erdman and Newlands acts. There were 
thirty-six arbitrations under these two statutes, and in almost 
every case the arbitral board included an official of a railway 
or an official of an employees organization, or both." Senator 
Bruce introduced an amendment that would prevent anyone 
from acting as an arbitrator if he were “pecuniarily or other- 
wise interested in any organization of employees, or any car- 
rier,” but the Senate would not agree to it. 

The board of arbitration is authorized to organize, select its 
own chairman, and make all necessary rules for the conduct of 
the hearing, as in the act of 1913, but there is a proviso, ex 
abundantia cautelae, ‘““That the board of arbitration shall be 
bound to give the parties to the controversy a full and fair hear- 
ing, which shall include an opportunity to present evidence in 
support of their claims, and an opportunity to present their case 
in person, by counsel, or by other representative as they may 
respectively elect” (Section 7, paragraph 3 [b]).’* All testi- 
mony before the board must be given under oath or affirmation, 
which may be administered by any member of the board. The 
board, or any member, is authorized to require the attendance 
of witnesses and the production of material books or documents 
by means of subpoenas issued upon request by the clerk of a 
federal district court. If a subpoena is not complied with or a 
witness is contumacious, the board is empowered to invoke the 

™ Report of the Commissioner of Mediation and Conciliation, 1913-19, pp. 
54-60, 91-95. 

“ This resuscitates and elaborates a clause of the Act of 1888, making it the 
duty of the board of arbitration to give the parties “full opportunity to be heard 


on oath, in person, and by witnesses, and also (grant) them the right to be repre- 
sented by counsel” (Section 3). 
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assistance of the federal courts “to the same extent and under 
the same conditions and penalties” provided in the Interstate 
Commerce Act (Section 7, paragraph 3 [h]). These provisions 
do not differ materially from Section 5 of the Erdman Act, 
which was reproduced verbatim in the Newlands Act. 

The original copy of an award, all the papers and proceed- 
ings, and a transcript of the evidence, certified by at least a ma- 
jority of the arbitrators, are filed in the office of the clerk of the 
federal district court, a certified copy of all of these documents 
goes to the Board of Mediation, and certified copies of the 
award to the respective parties and to the Interstate Commerce 
Commission (Section 7, paragraph 3 [f]).** 

An award which has been filed with the clerk of the district 
court is conclusive on the parties as to the merits and facts of 
the controversy, and, unless it is impeached within ten days, the 
court wili enter judgment upon it, and the judgment is “final 
and conclusive on the parties” (Section 9, paragraph 2). If 
there is a contest, the district court decides it and then enters 
judgment, unless within ten days the case is appealed to the cir- 
cuit court of appeals, which has the last word. If the court de- 
cides in favor of the petitioners, the award is set aside, in whole 
or by the agreement of the parties in part, but the parties may, 
in that case, agree upon a judgment covering the subject matter 
of the controversy, and if they do so this judgment will have 
the same effect as a judgment upon an award. This is the famil- 
iar procedure of the Erdman Act (Section 4) and the Newlands 
Act (Section 8), but there are certain new features in the Rail- 
way Labor Act which may be noted. In the earlier statutes, the 
award could be attacked in the courts only “for matter of law 
apparent upon the record.” The act of 1926 particularizes the 
following grounds for impeachment: “(a@) That the award 
plainly does not conform to the substantive requirements laid 
down by this Act for such awards, or that the proceedings were 
not substantially in conformity with this Act; (5) that the 
award does not conform, nor confine itself, to the stipulations 


* Except for the copy which goes to the Interstate Commerce Commission, 
this is taken from the Newlands Act, Section 7. 
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of the agreement to arbitrate; or (c) that a member of the 
board of arbitration rendering the award was guilty of fraud or 
corruption; or that a party to the arbitration practiced fraud 
or corruption, which fraud or corruption affected the result of 
the arbitration” (Section 9, paragraph 3). Furthermore, it is 
carefully provided that “uncertainty” is not a sufficient basis 
for a petition, the proper remedy in that case being submission 
of the award to a reconvened board or a subcommittee thereof. 
Also, the courts are required to construe awards liberally, with 
a view to sustaining them, and must not set them aside “for 
trivial irregularity or clerical error, going only to form and not 
to substance” (Section 9, paragraph 3 [c]). The invalidity of 
part of an award for one of the reasons just stated necessitates 
setting aside the whole award, unless the valid parts are sep- 
arable and the parties agree that they shall stand alone. 

The effects that may flow from an arbitral proceeding may 
be considered from the standpoint of (1) the railways, (2) their 
employees, (3) the users of the railways, i.e., the public. By 
the terms of their agreement, the disputants are, of course, 
bound to carry out the decisions contained in an award that has 
been duly rendered. Then, since a valid award becomes the 
judgment of a court, all the resources of our judicial system are 
available to support it, and, in particular, the writ of injunction. 
However, the Thirteenth Amendment sets definite bounds to 
this means of compulsion, when human labor is in question, and 
the Railway Labor Act goes farther than its predecessors in its 
application of the principle to this particular problem. The 
Erdman Act declared (Section 3) that the parties should agree 
that while an arbitration was going on, the status existing im- 
mediately prior to the dispute should not be changed, and then 
pointedly added, “Provided, That no employee shall be com- 
pelled to render personal service without his consent.” The 
agreement must also contain a stipulation for faithful execution 
of the award and for resort to a court of equity, but “no injunc- 
tion or other legal process shall be issued which shall compel 
the performance by any laborer against his will of a contract 
for personal labor or service.” The Newlands Act consolidated 
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these two provisions, and made them apply not merely to ar- 
bitral proceedings, but to any situation arising under the act. 
Now the Railway Labor Act goes a step farther by referring 
specifically to the “quitting of labor or service.” The clause in 
full reads as follows: “Nothing in this Act shall be construed 
to require an individual employee to render labor or service 
without his consent, nor shall anything in this Act be construed 
to make the quitting of his labor or service by an individual 
employee an illegal act; nor shall any court issue any process 
to compel the performance by an individual employee of such 
labor or service, without his consent” (Section 9, paragraph 8). 

It may be observed that the act says nothing as to the main- 
tenance of the status quo during arbitral proceedings. Neither 
did the Newlands Act. The Erdman Act required a stipulation 
in the arbitration agreement “that pending the arbitration the 
status existing immediately prior to the dispute shall not be 
changed” (Section 3, paragraph 2), and also provided 

That during the pendency of arbitration under this act it shall not be 
lawful for the employer, party to such arbitration, to discharge the em- 
ployees, parties thereto, except for inefficiency, violation of law, or neglect 
of duty; nor for the organization representing such employees to order, nor 
for the employees to unite in, aid, or abet strikes against said employer; 
nor, during a period of three months after an award under such an arbitra- 
tion, for such employer to discharge any such employees, except for the 
causes aforesaid, without giving thirty days’ written notice of an intent so 
to discharge; nor for any of such employees, during a like period, to quit 
the service of said employer without just cause, without giving to said em- 
ployer thirty days’ written notice of an intent so to do; nor for such organi- 
zation representing such employees to order, counsel, or advise otherwise. 
Any violation of this section shall subject the offending party to liability for 
damages: Provided, That nothing herein contained shall be construed to 
prevent any employer, party to such arbitration, from reducing the number 
of its or his employees whenever in its or his judgment business necessities 
require such reduction (Section 7). 

The possible effect of arbitral awards upon the public re- 
ceived more attention both in the Senate and House than any 
other single matter connected with the bill. More than one ex- 
pressed an apprehension lest the representatives of the rail- 
ways and their employees on an arbitration board, being in the 
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majority, should, to promote good feeling and prevent inter- 
ruption of traffic with resultant loss to both, agree upon sub- 
stantial wage increases without regard to the higher rates there- 
by imposed upon those who use the railroads. It was pointed 
out that under the Transportation Act a decision affecting wages 
and salaries could be made by the Labor Board only if one of 
the representatives of the public concurred (Section 307 [c]), 
and that if the railways and employees settled a dispute involv- 
ing wages or salaries without reference to the Labor Board, the 
latter, upon its own motion, could, within ten days, suspend the 
operation of their agreement if, in the judgment of the Board, 
it was “likely to necessitate a substantial readjustment of the 
rates of any carrier,” and, after a hearing, affirm or modify such 
suspended decision (Section 307 [b]). This, it was argued, gave 
the public a most necessary protection, and it was strenuously 
contended that it should not be abandoned; if the Labor Board 
was to be given up, at least the power to suspend and, if neces- 
sary, modify, wage agreements or awards which may “neces- 
sitate a substantial readjustment” of rates should be vested in 
the Interstate Commerce Commission. The supporters of the 
bill, on the other hand, contended that the public is sufficiently 
protected by the requirement contained in Section 15-A of the 
Interstate Commerce Act (added in 1920), that the Interstate 
Commerce Commission shall permit railways to charge for their 
services no more than will give a fair return under “honest, effi- 
cient, and economical management.” The arguments pro and 
con cannot be reviewed here. The only result was the insertion 
of a cautionary proviso that an arbitral award “shall not be 
construed to diminish or extinguish any of the powers or duties 
of the Interstate Commerce Commission, under the Interstate 
Commerce Act, as amended” (Section 7 [f]). 

A change in the plan of financing arbitrations should be 
mentioned. The act of 1888 included a schedule of fees and 
compensation for the various persons who might be connected 
with an arbitration in an official capacity. Witnesses were to 
receive the same fees paid to witnesses attending before United 
States commissioners. All the foregoing costs were to be paid 
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out of the United States treasury, but the number of witnesses 
so paid could be limited by the board of arbitration (Section 
5). The Erdman Act gave ten dollars a day and necessary ex- 
penses to each member of an arbitral board (as in the act of 
1888), and authorized the payment of other necessary and 
proper expenses of an arbitration, as approved by the chairman 
of the Interstate Commerce Commission (Section 11). Under 
the Newlands Act, the Board of Mediation and Conciliation 
fixed the compensation of arbitrators, and the other expenses 
had to be approved by the chairman of that board (Section 10). 
Nothing is said in either act about witnesses. In the new law 
some of the financial burden is shifted to the disputants. Each 
party pays the compensation of the arbitrators chosen by it and 
of all witnesses subpoenaed at its request, the latter receiving 
the same fees and mileage as witnesses in federal courts. How- 
ever, the federal government pays to the “neutral” arbitrators 
such compensation as may be determined by the Board of 
Mediation, and their necessary traveling and actual subsistence 
expenses, and also the compensation of necessary assistants 
(determined by the board of arbitration subject to the approval 
of the Board of Mediation) and their expenses, together with 
the necessary expenses of the board. 

When all else fails and a serious interruption of commerce 
appears imminent, the Board of Mediation notifies the pres- 
ident of the emergency, and he is authorized, if he so desires, to 
appoint a board of investigation. It may be as large or as small 
as he wishes, but must contain no member who is “pecuniarily 
or otherwise interested in any organization of employees or any 
carrier.” It must report to the president within thirty days of 
its creation, but nothing is said as to his disposition of the re- 
port. After the creation of the board and for thirty days after 
it has made its report, “no change, except by agreement, shall 
be made by the parties to the controversy in the conditions out 
of which the dispute arose.” The government pays all the neces- 
sary expenses of the board, including the compensation of mem- 
bers (which is fixed by the president) and their traveling and 
subsistence expenses. 
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Much of the fire of the critics was directed against this sec- 
tion of the act (Section 10), not because of objection to the 
idea of having an investigating commission as a last resort, but 
because of alleged imperfections in the scheme proposed. Some 
wished the board to have the same powers relating to witnesses 
and the production of documentary information that are pos- 
sessed by the boards of arbitration. Some thought the president 
should be definitely charged with the duty of making the report 
public. It was urged, too, that the phrase “no change... . 
shall be made . . . . in the conditions out of which the dis- 
pute arose” was too vague, and that it should be made quite 
clear that nothing should be done by either party which might 
in any way hinder or interfere with transportation facilities un- 
til the report was made, and for thirty days thereafter. But 
none of these changes was made. It was emphasized in the 
hearings that this section had been the object of sharp disagree- 
ment between the railways and the employees, and, in the form 
in which it was presented, was the result of a compromise which 
would almost certainly be upset if there were any tampering 
with the essential features of the section. So there was no tam- 
pering. 

A comparison of this investigatorial machinery with its pro- 
totype of 1888 will show that there are several important differ- 
ences. The special commission authorized by the earlier act 
had the power to subpoena witnesses and compel the production 
of books or papers, which was unacceptable to the proponents 
of the present statute. Full publicity of the proceedings was 
assured, too, by the requirement that the hearings should be 
public, the written decision should be made public without de- 
lay, and the board’s report should be made to Congress as well 
as to the president. There was no status quo clause of any sort 
in the act of 1888, either in the part providing for arbitration 
or in the sections relating to an investigation. The acts differ, 
too, in their provisions as to who shall take the initiative for an 
investigation. Under the old law the president could tender the 
services of the commission “upon his own motion, or upon the 
application of the executive of the state” (Section 6). The 
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Railway Labor Act, on the other hand, does not permit him to 
initiate an investigation unless the Board of Mediation has no- 
tified him that in its judgment an unsettled dispute threatens 
“substantially to interrupt interstate commerce to a degree such 
as to deprive any section of the country of essential transpor- 
tation service.” The National Association of Manufacturers 
proposed an amendment requiring the Board to notify the pres- 
ident whenever a dispute was not settled under the provisions 
of the act, and leaving him to decide as to the seriousness of the 
situation, but it went the way of the other suggested changes 
before mentioned. 

In fact, the bill as a whole ultimately reached the hands of 
the president and became the Railway Labor Act of 1926 sub- 
stantially in the form it had when it was first presented to Con- 
gress. Evidently most senators and representatives were per- 
suaded that it was reasonable to give the railways and their 
employees a chance to settle their differences according to a 
plan they themselves had devised, and were not willing to run 
the risk that attached to any material alteration. If the machin- 
ery fails to function, the blame must fall squarely on those who 
constructed it and not on Congress for having stuck spokes in 
the wheels or sprinkled emery dust in the bearings. There is 
not much in the act that is new, as is evident from the fore- 
going analysis. Furthermore, a goodly part of it could have 
been put in operation by the mutual agreement of the railways 
and their employees without the interposition of Congress at 
all. But the peaceful settlement of railway disputes is of vital 
interest to the public, and they chose to regularize their adjus- 
tive practices and place them under the aegis of the govern- 
ment, at the same time invoking its assistance and support. 
That both parties have agreed to carry out the provisions of the 
act in good faith augurs well for its success—and if it fails, 
Congress may certainly proceed with a clear conscience to the 
formulation of a more drastic program. 

A. R. ELLINGWoop 
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RECENT DEVELOPMENTS OF THE GENERAL 
SALES TAX 


The general sales tax is of very great antiquity. It appeared 
in one form or another in ancient Egypt, India, Rome, and other 
ancient states. The Spanish a/cavala and the general-consump- 
tion taxes of France and other political units were its medieval 
offspring. Modern times have brought more or less general con- 
sumption taxes to France, England, Germany, Mexico, and other 
nations. During and immediately following the World War the 
general sales tax reached a new development as nations near 
bankruptcy nervously sought new revenues. 


WAR-TIME SALES TAXES 


When the European war started in 1914 about the only areas 
employing a general sales tax on a significant scale were Mexico 


and the Philippines. Here the Spaniard had left his imprint on 
the fiscal system. Within two years Germany, because of com- 
paratively small revenues and huge war expenditures, had adopt- 
ed a stamp tax which was imposed upon the sale of commodities 
and their transfer at the rate of .1 per cent.* Other new revenues 
were also being developed. During 1917 France, which, like 
Germany, was finding her taxation very inadequate, inaugurate 
three taxes on payments. In July a special turnover tax was laid 
at progressive rates on retail sales exceeding Fr. 1,000,000. In 
October sales of luxuries were taxed 10 per cent and a tax of .2 
per cent was levied on payments. A law of December erected a 
complicated and graduated payments tax, continued the retail 
sales tax, and taxed the sale of luxuries at high rates. 

* Reference must be made to the official documents of the various countries 
for the full details of their general sales taxes. It is impossible here to cite the 
many sources of information used in preparing this article. The Legislative Ref- 
erence Service of the Library of Congress has issued two brief and incomplete, 
but convenient, digests of general sales taxes. They are Sales Tax Laws of For- 


eign Countries (1921), and Taxation of Incomes, Inheritances, and Corporations 
in Canada, Great Britain, France, Itaiy, Belgium, and Spain (1925). 
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In 1918, because of the continued financial stringency, Ger- 
many taxed the sale of commodities and services at .5 per cent 
and laid a 10 per cent tax on the retail sales of luxuries. On De- 
cember 24, 1919, as taxes generally were extended, the German 
National Assembly greatly modified the system of general sales 
taxation. An extensive turnover tax was promulgated, which has 
continued in much the same form since that time. Sales of com- 
modities and services in general were taxed 1.5 per cent, and 
sales of luxuries were taxed 15 per cent either at retail or at the 
place of production. 

In the meantime, Italy, Belgium, and other countries were 
introducing general sales taxes. The French Parliament in June, 
1920, materially altered the earlier principles of sales taxation 
and established the present method of taxing general business 
turnover. A general 1.1 per cent tax was laid on all sales of ordi- 
nary articles and personal services, with some exceptions. Per- 
sons liable for the payment of this tax were those buying goods 
for resale or manufacturing goods for sale, and persons in the 
trades and liberal professions liable to the 1917 commercial and 
industrial profits tax. Sellers were made responsible for the pay- 
ment of the tax to the government instead of buyers, as had for- 
merly been the case. A general 10 per cent retail sales tax was 
laid on luxuries and was collected by the use of stamps. Sales of 
luxuries at wholesale were taxed 1.1 per cent. Liquors were taxed 
at special high rates. A graduated stamp tax was imposed on 
payments in private and business transactions involving one 
franc or more. 

The 1920 business turnover tax of France applied to sales in 
general in the processes of production and distribution, for it 
taxed business turnover as evidenced by sales, receipts, rents, 
fees, and profits. Like the German turnover tax, this tax in- 
volved the payment of a number of sales taxes in the customary 
movement of commodities from producers to consumers. Thus, 
both the German and French taxes were business turnover taxes 
in the true sense, and remain so today. 

In May, 1920, Canada adopted a much limited form of sales 
taxation. A 1 per cent tax was imposed on sales by manufac- 
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turers to wholesalers, sales by wholesalers to retailers, and im- 
portations by manufacturers and wholesalers. A 2 per cent tax 
was imposed on sales of manufacturers to retailers and consum- 
ers and on importations by retailers and consumers. Italy had 
established taxes on saies in laws of November 24, 1919, and 
February 26, 1920. Her present form of graduated sales taxa- 
tion was provided in the decree of March 18, 1923, when the old 
taxes were revised. Sales of manufacturers to merchants were 
taxed at .5 per cent on raw materials, 1 per cent on manufac- 
tured and semimanufactured articles, and 2 per cent on luxuries. 











TABLE I 
OPERATION OF GENERAL SALES TAX IN 1926 
Rate on 
Country ya Sales Taxed Imports Exports 

(Percentage) 
pO ere 2 Producers’ Special rates Exempt 
Belgium........ 2 All sales Domestic rates | Domestic rates 
Re 5 Manufacturers’ | Domestic rates | Exempt 
ee 2 All sales Domestic rates | Domestic rates 
Czechoslovakia. . 2 All sales Exempt Exempt 
er 2 All sales Domestic rates | Domestic rates 
Germany....... 95 All sales Exempt Exempt 
Hungary....... 2 All sales Domestic rates | Exempt 
ar 5-1 All but retail Domestic rates | Exempt 
Philippines...... 2.5 All sales Domestic rates | Domestic rates 
eee 2 All sales Domestic rates | Exempt 

















These were maximum rates on sales over a specified sum and 
were collected by means of stamps. 

It will be impossible here to even mention the many recent 
detailed developments in the general sales tax. This tax has been 
adopted by numerous nations during and after the war, includ- 
ing Austria, Belgium, Canada, Cuba, Czechoslovakia, Esthonia, 
France, Germany, Hungary, Italy, Lithuania, Poland, Porto Rico, 
Portugal, Russia, Turkey, Yugoslavia, etc. Mexico and the Phil- 
ippines had employed the tax before the war. The general sales 
tax has become of greatest importance in the fiscal systems of 
the nations of Europe that have been hard pressed for revenue 
in late years. Table I summarizes some of the details involved in 
the operation of the general sales tax in a number of countries 
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for which information is available. The rates, applications, and 
administrative methods change from year to year with changing 
financial, economic, and political conditions in each nation. A 
few observations may be made concerning methods of taxing 
sales in different countries, and the problems that arise. 


TYPES OF SALES TAXED 


It is customary to tax sales in general, including sales of pro- 
ducers, wholesalers, and retailers. France, Germany, and Bel- 
gium follow this plan. Since January, 1924, Canada has levied a 
single tax on the sale, lease, or transfer of certain finished prod- 
ucts by manufacturers. The tax was 6 per cent until April, 1924, 
when it became 5 per cent. Austria taxes the sale of ordinary 
articles once also, and at the place of production. With a basic 
rate of 2 per cent on each sale, the total tax collected varies for 
each product according to the number of stages or turnovers in 
its production and distribution. Italy, like Canada before 1924, 
taxes only the sales of producers and wholesalers. 

The sales exempt from the general sales tax differ more or 
less with each country and from year to year within each coun- 
try. Canada exempts essential foodstuffs, all articles classed as 
necessities, raw materials, supplies and machinery used in the 
extractive industries, goods entering into further process of man- 
ufacture, and many special commodities. France exempts farm- 
ers’ sales, labor, sales of co-operative societies, government mo- 
nopolies, enterprise subject to price control, sales of bread and 
baked goods, meats, and special articles. Germany exempts 
banking transactions, public utilities, business subject to govern- 
ment operation or control, the issue of currency, private sales, 
small sales, luxuries, and certain other commodities. In Italy all 
retail sales, prime necessities, fuel and power, state monopolies, 
small sales, and certain other sales are exempt. Turkey ex- 
empts bread, government monopolies, small traders and artisans, 
amusement tickets, and the exchange markets. In Porto Rico no 
tax is laid on foodstuffs, farmers’ sales, fuel, power, fertilizers, 
and publications. In the Philippines farmers’ sales, retail sales 
of food in public markets, and sales of small merchants are ex- 
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empt. It is noted that the exemptions are likely to include sales 
under a minimum sum, farmers’ sales, articles classed as neces- 
sities, enterprise subject to government control, and certain fa- 
vored articles. 

Imports are generally subject to a tax at the same rates as 
domestic sales, or at similar rates. It is customary to exempt 
some imports or to lower the tax where imports are especially 
desirable. Austria adjusts her sales tax on imports with the pur- 
pose of protecting home industries. In Germany and Czecho- 
slovakia imports are exempted. In the case of exports, exemp- 
tion is common and is permitted in Austria, Canada, Germany, 
Italy, Hungary, Poland, and in France in the 1927 budget. The 
policy of some countries with respect to taxing exports and im- 
ports has varied with changing economic and political condi- 
tions. In both Germany and France, for example, sentiment has 
generally favored the exemption of exports to encourage trade, 
but both countries have tried and given up export taxation. Ger- 
many is alone in exempting luxuries from a general tax. 


RATES OF THE GENERAL SALES TAX 


Two per cent is the common rate of taxing sales of ordinary 
articles. However, there is a range from the .5 per cent on raw 
materials in Italy and .5 per cent on first necessities and certain 
raw materials in Poland to the 2.5 per cent of Turkey. Luxuries 
are usually classified and taxed with high rates. In some cases, 
as in Austria, a single retail luxury tax is imposed. In Italy lux- 
ury sales by producers and wholesalers are hit with extra rates. 


ADMINISTRATION OF THE SALES TAX 


The national government generally collects the sales tax. As 
in France and Germany, part of the tax may be distributed back 
to the local and district governments. The use of stamps in tax 
collection has added complexities in Italy and the Philippines. 
France has been struggling along with a needless variety of rates 
to meet special conditions. The committee of experts, in their 
report to the French Parliament in July, 1926, urged that the 
government take steps to simplify tax collection and remove un- 
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necessary complications arising from making numerous special 
cases.? Germany found her turnover tax a sure source of revenue 
in the inflationary period when she was having great difficulty in 
collecting taxes on income and profits. Rates were raised and 
the turnover tax was collected assiduously. Many volumes of 
explanations and digests were profitably published by the ex- 
perts. But with the lowering of the German tax to .75 per cent 
in 1926 and a more limited application, many administrative dif- 
ficulties have disappeared. The Kemmerer Commission of Amer- 
ican Financial Experts, in their reports on Poland, state that the 
Polish turnover tax “presents rather serious difficulties of ad- 
ministration,” due to the antiquated method of dividing power 
between the central government and the inefficient local boards 
of assessment, inadequate personnel, a complicated variety of 
rates, and the cumbersome administrative machinery. Specific 
remedies are suggested for these evils.* 

~The exemptions to a general sales tax are a problem in them- 
selves. About every class and every individual feels itself en- 
titled to some special concession in the law. The French traders 
object to exempting the French farmers’ sales, and with a good 
deal of reason. The German producers of luxuries finally se- 
cured exemption for their articles with the vigorous if question- 
able argument that the sales tax injured the production and con- 
sumption of luxuries. The exemption of necessities is advisable 
where it is possible. The general sales tax represents the usual 
clash of classes over the distribution of the tax burdens. 

It is no doubt wise to make no attempt to collect a tax from 
small merchants and small sales, for the expense of collection in 
such cases is apt to be more than the revenue secured. Canada 

~ has found it desirable to exempt all retailers because of their 
small volume of sales, their inefficient accounting, their large 
number, etc. It is questionable whether it is wise or profitable 
to try to collect a general sales tax from retailers. The Italian 
system of stamp taxation is facilitated by exempting sales of re- 


* See pp. 98-99 in the translation of the American Library in Paris. 
*See Kemmerer Commission of American Financial Experts, Reports to the 
Republic of Poland, chap. v. 
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tailers. The easiest and simplest method, where it can be worked oul 
to advantage, as in Canada, is the taxation of producers’ sales ™ 
only. Austria attempts to collect a lump sum from producers 
that varies according to the number of turnovers of each article. 
Other countries have been considering the advisability of follow- 
ing a similar plan. It would seem that this method would be dif- 
ficult, if not impossible, to apply in an industrialized nation 
where machine production is complex and methods of producing 

-and marketing are constantly changing. 




















TABLE II 
Yrerp or Sates Tax IN 1921 (rN MILLIONs) 
CounTRY 
Income Tex Customs Sales Tax | Total Taxes 
Belgium (francs)................ 550 251 42 1,366 
5 rere ree 79 106 62 320 
IIE 0-00-60 4000 otect 7,425 1,197 I,QII 17,271 
Germany (GRATES) ........scsccees 29,700 5,900 Ir,500 | 149,600 
| Ee ems gk Oe See 
Yretp or Sates Tax In 1925 (IN MILLIons) 
Austria (schillings)............. 125 177 185 705 
eT ee 789 267 360 1,603 
ee ee 6,172 2,305 4,445 33,137 
COMIN II ose 66ccccoeseis 56 127 74 328 
Germany (Reichsmarks)......... 2,253 590 1,416 6,856 
RE iia diaen:5,csaeao acd eels ointeht yeGhnn > taenben 753 20,000 
Philippines (pesos).............. 3 15 20 53 
pS arr ee 62 285 197 1,320 

















* Data for 1923. 


THE PRODUCTIVITY OF A GENERAL SALES TAX 


Statistics of tax yield in the various countries where a gen- 
eral sales tax is employed indicate that it is productive of impor- 
tant revenues. Table II shows the yield of the general sales tax 
in a number of countries in 1921 and 1925. In Austria it yields 
more than any other tax. It ranks next to the income tax in yield 
in France, Belgium, and Germany, and next to customs in Cana- 
da. In other countries the general sales tax is more or less pro- 
ductive, depending on the rate, the application, the adminis- 
tration, and general economic conditions. When the French 
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turnover tax was adopted its yield was disappointing for a time; 
but it had reached, if it had not passed, expectations by 1923. 
So in Portugal, Czechoslovakia, Italy, and other areas the sales 
tax has failed to yield as expected in its early stages. The income 
tax has fallen down, if it may be called such, in the same respect 
at various times. The general sales tax has been productive in a 
satisfactory manner, considered as a general proposition and re- 
membering the chaotic conditions of finance since the war. It 
has failed from time to time; but so have the income tax, cus- 
toms, excise duties, and other levies. 

The more commodities taxed, within limits, the greater will 
be the yield of a general sales tax. But where about all types and 
kinds of sales are taxed and the tax is pyramided as the con- 
sumer is neared, there is a danger of a serious nature that a 2 
per cent sales tax may be injurious to production and consump- 
tion. Germany found it desirable to lower her turnover tax rate 
to .75 per cent in 1926, although it reached 2.5 per cent in 1924. 
The Financial Committee of the League of Nations in 1924, in 
their plan for the financial reconstruction of Hungary, consid- 
ered the 3 per cent turnover tax then in vogue harmful in its ef- 
fects. The Kemmerer Commission considered the 5 per cent tax 
of Poland, which was imposed upon the total commissions of 
commission merchants and commercial middlemen 4s part of the 
turnover tax system, as being excessive in its rate. On the other 
hand, the Kemmerer Commission, in its recommendation that 
the tax rate be made uniform, thought that necessities should be 
taxed at the same rate that. would apply to other commodities. 

In every nation the general sales tax has been more produc- 
tive of revenues when prices are rising than when they are fall- 
ing, although this increased productivity is offset by a decreasing 
purchasing power of money. It is a hard tax to collect when 
there is general economic depression, for it must be paid regard- 
less of profit or loss. Sellers find the general sales tax very op- 
pressive when prices are falling. Because the yield of the tax 
varies according to the economic trend, the tax yield may be 
used as a fair index of changes in business. The productivity of 
a general sales tax, though it fluctuates, does not entirely fall off 
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even with unfavorable business conditions. This productivity is 
a great asset to governments. 

The appealing feature of a general gross sales tax is the ease 
with which gross sales may be defined. To be sure, complica- 
tions of administration may arise. But as long as a nation will 
accept such a tax it may be collected with reasonable success if 
the rate and collection be properly regulated. Compared with 
the income tax, the general sales tax seems to have advantages in 
its greater simplicity and ease of administration. These advan- 
tages are inherent, for gross sales are much easier to define than 
net income for purposes of taxation. However, the income tax is 
far more equitable than a sales tax. 


PROBLEMS OF ADMINISTRATION 


One of the arguments most commonly advanced in the 
United States by opponents of the general sales tax is that it is 
very doubtful if a general sales tax would be practicable of ad- 
ministration. While the argument may be valid when it is pro- 


posed to tax virtually all sales, it does not appear to be valid for a 
general sales tax limited.along reasonable lines. Business com- 
plains in Canada that her much limited sales tax is complex and 
expensive of administration, and advocates higher protective du- 
ties in the tariff as a substitute. One who studies the Canadian 
sales tax, however, will likely find its administration efficient 
and inexpensive. France has had many problems in collecting 
her turnover tax, but they are not all inherent. Most of them 
could be removed by revising existing laws to secure greater sim- 
plicity and more uniformity of rate and application, in line with 
the recommendations of the committee of experts. The Kem- 
merer Report on Poland further suggests the desirability of 
maintaining a simple tax by means of a uniform rate structure 
and very few special exemptions. This tax is inequitable, no 
matter how it is collected, and attempts to remove inequity are 
costly and largely fruitless. Where the tax is necessary and in- 
justice is a minor consideration it may be collected with effi- 
ciency when properly limited. 
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SHIFTING AND INCIDENCE OF A GENERAL SALES TAX 


The general sales tax, as it is employed today, tends to be 
shifted to consumers in higher prices. In the case of a commod- 
ity produced under increasing costs, such a tax causes the price 
to rise, but to an extent less in amount than the tax. When the 
taxed commodity is produced under decreasing cost conditions, 
its price is augmented by an amount greater than the tax. In 
both of these cases the extent to which price will be changed 
will depend largely on the elasticity of demand. The more in- 
elastic demand is, the more prices may be raised. When an ar- 
ticle is produced under constant costs, a sales tax increases its 
price by the amount of the tax. These are tendencies with which 
economists have long been familiar, and they require only a terse 
statement here. 

All of a general sales tax will not be shifted to consumers. 
Neither can sellers escape the burdens of a general sales tax, 
even though they do shift it. In times of economic depression 
and falling prices it may be utterly impossible for sellers to shift 
any part of a general sales tax. At best, it may be possible to se- 
cure a price that will only partly cover the tax. In 1921 there 
was much complaining on the part of sellers in France and Cana- 
da, as an example, that they were unable to shift the sales taxes 
and had to bear very onerous tax burdens as a result. The abil- 
ity of sellers to shift taxes varies, due to numerous variable com- 
petitive factors, and there are always some sellers, those operat- 
ing beyond the margin, who find it impossible to recover their 
sales taxes in higher prices. In periods of rising prices, sellers 
find it easy, many times, to obtain prices that will cover their 
tax, and then buyers, or consumers, complain that the general 
sales tax is boosting living costs. 

A general sales tax sets into motion a tendency to raise 
prices, but as prices advance demand will likely weaken, and a 
counter-factor operates. Generally speaking, a general sales tax 
operates to raise prices, if one does not consider how and where 
the tax is spent by the government collecting it. The government 
may be more or less productive in its activities than the individ- 
ual. Funds collected may be spent at home, or they may be used 
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to pay off a foreign debt. Not only the collecting of taxes, but 
also their expenditure, will have an effect on prices. But this 
discussion ignores the fact that other factors, such as currency 
inflation and deflation, or the reorganization of the forces of sup- 
ply and demand, have had far more influence on European price 
levels than the general sales tax. It is impossible to say to just 
what extent the general sales tax has affected price levels; but its 
influence is of minor importance in comparison with the more 
influential factors named. 

As stated, consumers very frequently believe that the gen- 
eral sales tax is a factor of major importance operating to force 
prices upward. It is said in France, Germany, and Italy that a 
general tax on business turnover is likely to be pyramided many 
times before it is finally paid by the consumer. Professor Hirsch, 
ex-minister of industry of Germany, estimated in 1925 that the 
1.5 per cent turnover tax then enforced increased retail prices 
from 10 to 15 per cent as the tax was added to each stage in the 
production and marketing of a commodity.‘ In Italy and France 
similar complaints are common. It is said that in the case of 
Italian cotton cloth the additions of the .5 per cent tax on the 
raw cotton and the 1 per cent tax on sales of producers and 
wholesalers may easily add 4 or 5 per cent to the price of cotton 
cloth. The cotton mills of Milan disapproved of the Italian tax 
because they believed it would become a heavy tax as cotton 
cloth went through its usual six stages or turnovers. In France 
and Germany the socialists have repeatedly scored the turnover 
tax because they believe it materially raises prices. 


BUSINESS AND THE GENERAL SALES TAX 

While a general sales tax tends to be shifted along to con- 
sumers, part of the tax remains with sellers because of their in- 
ability to overcome inertia in the shifting process. Even though 
all the tax should be shifted, business would still be burdened 
with the costs and efforts of shifting. A tax is shifted by raising 
prices, but raising prices generally discourages demand. As de- 
mand weakens with higher prices, sellers suffer because of de- 


“See the Economist (February 7, 1925), p. 257. 
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clining sales. This may be at least partly compensated for if a 
government substitutes its demand for consumers’ demand in 
spending the taxes collected. Tax shifting is generally a strenuous 
process which is painful to both sellers and buyers because it 
forces readjustments in production and consumption. That this 
is true in the case of the general sales tax is fully demonstrated 
by the experience of France, Germany, and other countries. 

A general tax on gross sales not only lays burdens of a gen- 
eral nature on all sellers taxed, but it also affects different sellers 
differently. Inequality of burden, in the relative sense, is the rule 
instead of equality. Gross sales are a notoriously unequal basis 
of taxation where all types of enterprise are taxed at a uniform 
rate, for they maintain no constant or consistent relation to net 
profits. They may be great in volume, but profits may be small, 
there may be no profits, or there may even be a substantial loss. 
Some types of business activity, such as wholesaling, may run on 
the basis of a fast turnover and small profits as related to sales. 
Other types, such as certain manufacturing enterprise, may have 
small sales but profits bulking large in relation to these sales.° 
The type of enterprise or the individual concern that runs on the 
basis of small profits and fast turnovers will find a gross sales 
tax comparatively heavy when it cannot be shifted. Where the 
turnover is slow and the profits are large, the same rate of tax 
may be trifling even if it cannot be shifted. The law of Poland 
permits a special low rate to wholesalers. The Central Society of 
German Wholesalers and other wholesalers’ associations com- 

__plain of their unduly heavy turnover tax burden. A general 
gross sales tax at uniform rates is a grossly unequal tax; but the 
attempt to remove inequalities with special rates involves more 
or less hopeless and costly detail. 

‘\ The general sales tax must be paid whether a concern enjoys 
profits or suffers losses. Hence it is often called a “capital tax,” 
for it must be paid from capital when there are no profits. The 
Canadian Manufacturers’ Association thus condemns the sales 

* The state of West Virginia, in her gross sales tax, has found it necessary to 


lower the tax on wholesalers below the customary rate because of their small 
profits in relation to sales. 
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tax as a tax on capital instead of net profits. The same attitude 
is taken by business in France, Germany, etc. Possibly this may 
at least partly explain the common classification of the general 
sales tax as a “direct tax” in financial literature. 

A general tax on the turnover of business, represented by 
sales, leases, or transfers, favors the integration of business, as 
economists have long recognized. If two manufacturers that per- 
form two separate and supplementary operations in producing 
an article can unite in one management they will escape part of 
the sales tax and will have an advantage over competitors who 
are not able to obtain the same advantage. It is claimed in both 
France and Germany that the turnover tax has artificially fa- 
vored integration, and that the integrated establishments have 
secured important competitive advantages. It is very difficult to 
determine to what extent integration has resulted from the turn- 
over tax, but its influence in that direction is no doubt felt. The 
higher the tax rate, the greater will be the tendency to integrate. 
Where it has not been demonstrated that integration is econom- 
ically desirable, its stimulation by taxation is unwarranted and 
dangerous. Of course certain economies may be lost in integra- 
tion, and the most efficient size of an establishment may be 
reached before integration progresses very far. 

The attitude of men in business toward the general sales tax 
varies according to the way in which the tax affects their inter- 
ests. The objections of Canadian manufacturers have already 
been referred to. Their case is not really as strong as they would 
have the world believe, for there is little in Canada’s restricted 
sales tax that is objectionable when one considers just what the 
tax is and its place in the revenue system. Business in France 
has censured the very general sales tax there on many occasions 
and has asked for its repeal or curtailment. The chambers of 
commerce and other business organizations that moved the gov- 
ernment to adopt the turnover tax, because they thought its bur- 
dens would be very light, now feel that this tax is injurious to 
manufacturers and traders because of its unequal and heavy 
burdens on them. French investors complain that the turnover 
tax forces French capital to more profitable fields abroad. Small 
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traders assert that they do not have the capacity to bear the re- 
sponsibilities of tax payment and ask exemption. Their cause 
has been championed by the French socialists, the chief oppo- 
nents of the tax, who desire heavier direct levies. The German 
socialists have also been active in condemning their turnover tax. 
Wholesalers murmur because of their heavy taxes and others 
warmly oppose the tax that fosters integration as well as casting 
burdens of an unequal nature on sellers.° 


CONSUMERS AND THE GENERAL SALES TAX 


A general sales tax disregards the important canon of ability 
to pay. Consumers are taxed according to expenditures, and not 
according to their final ability to pay taxes, which is best meas- 
ured by net income. Consumers feel that a general sales tax 
swells prices and adds to the cost of living. Regardless of whether 
or not a general sales tax affects the price level materially, it does 
reduce the purchasing power of various consumers, and does this 
in an unequal and haphazard fashion. This is of great practical 
significance. The fundamental objection to any general sales tax 
is that it is fundamentally and inherently unjust in its burdens on 
consumers if sales are taxed at a uniform rate. Its obnoxious in- 
justice may be alleviated by exempting the necessities of life and 
by placing extra heavy duties on the consumption of luxuries. 
While the modern general sales tax is inequitable, it displays a 
vast improvement over the highly injurious alcavala and other 
early experiments in sales taxation. There is some semblance of 
justice in this tax when it is remembered that other heavy taxes, 
such as the income tax, tend to remove some of the inequalities 
that the sales tax necessitates. 

* The attitude of the business world toward the German turnover tax is well 
summarized in the London Financial Times of February 26, 1925. “The turnover 
tax is left at 134 per cent, but its further reduction or abolition is strongly recom- 
mended and contemplated. It is recognized that it (1) impedes export, since it 
adds very considerably to cost of production; (2) it overstimulates import from 


competitor countries; (3) it tends to promote vertical industrial organization, or, 
worse still, stimulation of vertical organization for tax evasion.” 
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JUSTIFICATION OF THE GENERAL SALES TAX 


If the general sales tax has the grave fault of being unfair in 
its burdens on buyers and sellers, if this tax harmfully and in- 
equitably taxes consumers’ purchasing power, and if it spreads 
grossly unequal burdens over the business world and meddles 
with the working of economic forces, there must be some power- 
ful factor compelling its wide usage at the present time. The 
feature of the general sales tax which has won favor in the eyes 
of the nations is its rich productivity. It is practicable of admin- 
istration where the public must or will endure such a tax. Gross 
sales are much easier to define, for taxation purposes, than net 
income. The income tax, on the other hand, is ideal in its justice, 
but so far has been a tax which is difficult to collect efficiently. 

The French experts pointed out, in their report to Parlia- 
ment, that the prime consideration in periods of grave financial 
duress is revenue, and that questions of tax equity must be of 
secondary consideration. The general sales tax has been so wide- 
ly adopted because it is necessary to collect huge revenues, and 
it is generally easier to collect heavy revenues with a number of 
taxes instead of one or just a few. In some countries, like Portu- 
gai, the business turnover tax is of only minor importance. In 
other countries, like Germany, France, and Belgium, the turn- 
over tax is of major importance in the revenue system. It is to be 
regretted that the war has forced nations to be dependent on con- 
sumption duties for the bulk of their revenues and has thrown 
difficulties in the way of developing more equitable tax systems. 
Consumption taxes accentuate the inequalities of the classes of 
population in a nation. They cannot be adjusted efficiently to 
recognize varying abilities to pay taxes. The more homogeneous 
a population is, with respect to the income of its members, the 
less injurious and unequal a general sales tax will be. 

Europe appears to be slowly recovering from the ravages of 
the recent war, but it will be a considerable period of time until 
some of the present sources of revenue may be discarded. As 
soon as it is practicable, it will be desirable to revise existing tax 
systems with a greater regard for tax equity and to attempt a 


pe rr 
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fairer distribution of tax burdens among the different classes. 
Where it is possible, the income tax should become the backbone 
of the revenue system. 

CONCLUSIONS 


A number of conclusions may be drawn from a study of the 
modern general sales tax. First, because it is a general consump- 
tion tax it lays unequal burdens on consumers and largely disre- 
gards tax-paying ability. By itself a general sales tax like that 
of France, Germany, or Belgium would be a very unjust tax with 
heavy regressive tax burdens. Supplemented by the income tax, 
the inheritance tax, and other taxes designed to even the tax bur- 
den over various classes, the evils of the general sales tax may 
be minimized, if they cannot be removed. The modern general 
sales tax offers vast improvements over the notorious alcavala 
because of its more efficient administration and a better adjust- 
ment of tax burdens. But any general sales tax is fundamentally 
inequitable if its purpose is the taxation of about all sales at a 
uniform rate. 

Second, a general gross sales tax casts unequal burdens on 
sellers, whether the tax be shifted or paid finally by sellers. 
Gross sales are an unequal and inequitable basis for extensive 
taxation of business in general. A turnover tax encourages busi- 
ness integration, a process whose desirability is questionable. 

Third, a general sales tax is practicable of administration, if 
it is properly limited in its rate and application, if tax adminstra- 
tion is kept free from needless complexities and an excessive 
number of special cases, and if the public will accept the tax. 

Fourth, the redeeming virtue of the general sales tax that 
explains, if it does not justify, its wide use today is its rich pro- 
ductivity when it is used with reasonable restraint and proper 
administrative safeguards. 

Fifth, the general sales tax is an emergency tax which is tol- 
erated in spite of its evils. It is not in harmony with modern 
democratic and social trends in politics and economics. It is an 
antiquated method of taxation, from the point of view of tax 
justice. While it roughly disregards the tax canons of equity, 
ability to pay, and fairness, it is strong in revenue, is flexible 
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within limits, and it is practicable of administration. When Eu- 
rope has struggled out of her present economic dilemma, when 
budgets are more easily balanced, and when the necessary rev- 
enues are more easily obtained, the general sales tax will prob- 
ably be entirely dispensed with or will be so modified as to be- 
come a new and fairer type of consumption tax. It does not 
appear likely that the general sales tax will become the single 
great source of revenue desired by certain of its advocates in 
America and other countries. Rather, the future may be expect- 
ed to bring greater restrictions in the use of a tax that has the in- 
herent weakness of being unequal, unfair, and unwise in its bur- 
dens on producers and consumers. 


ALFRED G. BUEHLER 
UNIVERSITY OF VERMONT 





VALUE FOR RATE MAKING AND RECAPTURE OF 
EXCESS INCOME 
[ Concluded | 


CONTROVERSY OVER SECTION 15a AND FINDING OF COMMISSION 
IN O’FALLON CASE 


Early in the year 1926 the Interstate Commerce Commis- 
sion made public a proposed report prepared by its examiner, 
J. Paul Kelly, with the assistance of other examiners, of the value 
of the St. Louis & O’Fallon Railway Company for the purpose 
of the recapture of excess income. This proposed report created 
astonishment in railway circles, where it had been supposed that 
in due time the value found for the property valued on the basis 
of the prices considered normal by the Interstate Commerce 
Commission for the period ended with the year 1914 would be 
adjusted with respect to the price level prevailing at the time the 
valuation was used for rate making, recapture, or for other pur- 
poses. In his report Examiner Kelly proposed a plan for the 
consideration of the Commission under which, by the simple ex- 
pedient of a change of names, readjustment would automatically 
be shut out. 

Examiner Kelly frankly urged the Commission to adopt “the 
reasonable and necessary remaining investment” in a railway 
as the value it stood directed by law to find. He did not, how- 
ever, propose any new method of ascertaining the value thus 
described. On the contrary, he found both the valuation process 
adopted by the Division of Valuation under Director Prouty and 
the results obtained by its use entirely suitable to his program. 

The reasons given by Examiner Kelly why “the reasonable 
and necessary remaining investment” should be adopted as value 
for rate making will be shown, and largely in his own words. No 
word of his, however, will give the slightest indication of the 
far-reaching effect the adoption of his proposal would have. The 
significance of his proposal lies in the fact that if his basis be 
adopted as value for rate making, by one stroke the tremendous- 
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ly important question of whether cost of reproduction of the 
properties as they stood on their respective valuation dates 
should be computed on 1914 prices or with respect to the prices 
prevailing for the year or years when a share of the earnings is 
claimed would be rendered irrelevant. Examiner Kelly frankly 
urged the Commission to adopt “public policy” as the rule by 
which it would determine the value of the railroads. 

On sheet 21 of his mimeographed report, Examiner Kelly 
tried to square his proposal with the past work of the Commis- 
sion thus: 

It is urged on behalf of the O’Fallon, in effect, that the value of its 
property in 1914 was not less than the cost of reproducing it at prices then 
prevailing, and that its value in 1920 was at least its cost of reproduction 
at prices prevailing at that time. The commission has never indicated that 
the cost of reproduction new is regarded by it as the controlling considera- 
tion in fixing a value for rate-making purposes. It is one of the elements 
which the commission is required by section 19@ of the act to set forth in 
its valuation reports. 


After stating that the available evidence did not show what it 


might have cost to reproduce the property of the O’Fallon in 
1920, Examiner Kelly declared that even if the record did con- 
tain a careful estimate, such estimate 


could not be regarded as controlling in the determination of values for 
rate-making purposes. Compared with the actual or a reasonable and nec- 
essary investment in the property, such an estimate, if taken as the meas- 
ure of value, would produce a result that common sense and good con- 
science could not approve. 


Having reached the conclusion that the value found for the 
O’Fallon should not be based upon its cost of reproduction in 
1920, Examiner Kelly continued: 


There is the additional objection to the adoption of reproduction costs 
as the sole basis of rate-making value, that such costs tend to vary with 
abnormal increases or decreases in prices. The rate base determined by 
reproduction costs would vary, whereas stability of that base is essential. 
In times of abnormally high prices the value would be so great that the rate 
level necessary to produce a return upon it would be prohibitive. In times 
of abnormally low prices the value would, in a consistent adherence to the 
method, shrink to the extent that actual investments made in good faith 
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would be imperiled if not entirely destroyed. At most, a reproduction cost 
statement is the estimate of an expert regarding a single statutory element 
of value. 


Having rejected cost of reproduction new as the controlling 
fact in the determination of value for rate-making, Examiner 
Kelly declared that value depends on a number of things; but 
strange to say, he stated, only one. He said: 

Value rests upon a number of elements. The value of the property of 
railroads for rate-making purposes, which is construed to be the value of 
property devoted to common-carrier purposes upon which common carriers 
are entitled under the law to earn a fair return, approaches more nearly the 
reasonable and necessary investment in the property than the cost of re- 
producing it at a particular time. In those cases, of which there are many 
and of which the present case is an example, where it is impossible to ascer- 
tain and analyse the actual investment, resort must be had to the applica- 
tion, to complete property inventories, of unit prices regarded as normal in 
the sense that they are derived from actual costs paid by carriers over a 
considerable period of years when railroad construction was being carried 
on extensively. 


In proposing his method of valuation Examiner Kelly had 
a twofold purpose in mind. He said that by the adoption of his 
plan an adequate railroad service would be obtained and the 
railway owners would receive a fair return on their property. 
His first objective would be realized thus, as stated in his own 
language: 

The purpose is to insure reasonably adequate railroad service. Ade- 
quate service requires an adequate transportation machine. Such a machine 
can not be provided and maintained unless there is a continuous flow of 
capital into the transportation system. This flow of capital can be assured 
by fair treatment to the capital already invested and to the additional capi- 
tal required to keep the transportation machine abreast of the times. The 
rule of a fair return on the fair value of the property is intended to accom- 
plish this result. 


And his second objective, the welfare of the owners of rail- 
ways would, Examiner Kelly said, be realized thus: 

The method of valuation for rate-making purposes which we have 
adopted in these cases insures fair treatment to the investor because a fair 
return will be secured for every dollar that has flown into the project, pro- 
vided of course that traffic is available. Whatever the price level may be, 
however, severe the fluctuations, the method here employed will result in 
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yielding a fair return on every dollar invested in the property. This is the 
greatest assurance which can be held out to prospective investors. No 
stronger inducements can be offered in fairness to all the interested parties. 


Because of the rdle that his report has come to play in the 
valuation controversy, Examiner Kelly’s plan of finding the 
value for rate making will be further explained. So far as actual 
procedure is concerned, his plan is much like that proposed and 
followed by Director Prouty; but it introduces a new terminolo- 
gy and this is important. The valuation process adopted was 
explained by Examiner Kelly as follows: 

With this basis it may be determined that the money outlay for the 
property which the O’Fallon was using in performing common carrier serv- 
ice on June 30, 1910, exclusive of lands was approximately $966,727. This 
figure is the result of adding to $927,884, which is the estimated cost of 
reproduction new, based upon normal 1914 prices, previously defined, as 
shown in the engineering report, the amount of $38,843, which is the amount 
by which actual costs exceeded the estimated reproduction costs new for 
the units of property put into service between June 30, 1914, and June 
30, 1919. Deducting from this figure $249,378 which is the difference be- 
tween the cost of reproduction new and the cost of reproduction less de- 
preciation as stated in the engineering report, the remainder is $717,349. 


And then, after making some vague statements that there are 
factors not easily defined or measured but which must rest on 
judgment, he concluded: 

That the value for rate-making purposes of the property of the O’Fal- 
lon, devoted to common carrier service on June 30, 1919, exclusive of lands 
and working capital, was $750,000. This amount was the probable, neces- 
sary, reasonable investment remaining in such property as of that date. 
The value of the carrier lands was admittedly approximately $50,500, and 
the necessary investment in a fund for working capital, consisting wholly 
of materials and supplies, was, as previously stated, $50,000. The Com- 
mission should find that the value for rate-making purposes of the entire 
common carrier property on June 30, 1919, was $850,500. 

The proposal of Examiner Kelly that the Commission adopt 
the “reasonable and necessary remaining investments” he had 
found for the O’Fallon Railway and call it the value of that rail- 
way for recapture of income precipitated a controversy as to 
whether the value of that railway should be computed with re- 
spect to the prices prevailing during the periods the income was 
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received, namely March 1 to December 31, 1920, and for each of 
the years 1921, 1922, and 1923, or should be based on a sum 
called the “reasonable and necessary remaining investment” 
made up on the assumption that the computations for the prop- 
erty in existence on June 30, 1914, which was the valuation date 
of the O’Fallon Railway, should be made with prices considered 
normal by the Bureau of Valuation for a period ending with the 
year 1914. The Commission received briefs and held hearings, 
as it did before reporting values under Section 19a. On February 
15, 1927, it published its conclusions and issued an order on the 
O’Fallon Company to pay to the secretary of the Commission 
within 90 days certain named sums of money. 

On July 1 and 2, 1926, the Interstate Commerce Commis- 
sion heard oral arguments and permitted the filing of briefs on 
the value of the O’Fallon Railway. Mr. Edgar E. Clark ap- 
peared in behalf of the O’Fallon Company; and Judge W. G. 
Brantley, Mr. Leslie Craven, and Mr. Fletcher Rockwood ap- 
peared in behalf of the railways generally. Mr. F. G. Dorety 
filed a brief but was unable to be at the hearing. The proceed- 
ings of this hearing were in part printed in a pamphlet entitled 
In the Matter of the Excess Income of the St. Louis & O’Fallon 
Railway Company, dated July 30, 1926, by the secretary of the 
President’s Conference Committee. On pages 4 and 5 Mr. O. E. 
Sweet, one of the examiners who helped prepare the O’Fallon 
report, made a very clear statement of the procedure followed in 
making it up. Mr. P. J. Doherty of the Bureau of Law of the 
Interstate Commerce Commission made an argument in support 
of the Kelly report. The views of the attorneys for the railways 
will first be presented beginning with Mr. Edgar E. Clark. 

On page 17 of the pamphlet just referred to Mr. Clark de- 
clared in behalf of the railways that regardless of 
whether the sum arrived at be satisfactory or unsatisfactory, we protest 
that neither the law nor the decisions of the courts afford any warrant for 
concluding that a certain estimated value is correct or incorrect because 
it represents or does not represent the estimated probable or improbable, 


necessary or unnecessary, reasonable or unreasonable “investment remain- 
ing in the property” being valued. 
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Later on the same page Mr. Clark said that the O’Fallon 
Company had contended and now contended that, 


the value of its property in 1914 and again in 1919 was not less than the 
cost of reproducing it at the time. That contention ignored accrued depre- 
ciation on the one hand and appreciation and going concern value on the 
other hand. 


On page 18 he stated his position with respect to going con- 
cern value and the capitalization-of-net-earnings method of find- 
ing value. He said, the O’Fallon Company 


is in no position to spread on this record anything definite as to going con- 
cern value, except opinions. The only thing else it could resort to would 
be capitalization of earnings, and that we do not believe in. 


On page 20 in direct opposition to Examiner Kelly, Mr. Clark 
held that common sense and good conscience required recogni- 
tion of the increased prices and that he saw no great difficulties 
standing in the way of a reasonable adjustment. He said: 

We have contended and now contend that we are entitled in the law 
and in reason to some approximately fair value of our property as of the 
time when that value is used to determine whether or not we are subject 
to recapture and, if so, to what extent. We see no reason why the Com- 
mission may not use adjusting or equalizing factors, as was done in con- 
nection with the adjustment of claims for compensation growing out of 
Federal control of the railways. 


The views of Judge W. G. Brantley will next be presented. 
In this case he appeared as amicus curiae. First of all, Judge 
Brantley said he would discuss investment as a measure of value. 
On this question he said, on page 28 of the pamphlet of proceed- 
ings already referred to: 


This report says that the value for rate-making purposes approaches 
more nearly the reasonable and necessary investment in the property than 
the cost of reproducing it. That assertion is not supported. It is just an 
assertion. It could not be supported. As a matter of fact, this Commis- 
sion recognizes that the Valuation Act gives no instructions or directions to 
the Commission to even ascertain the investment of the railroad, and your 
Honors so state in your valuation reports. 


After calling attention to the fact that Examiner Kelly 
adopted the views of the dissenting opinion of Justice Brandeis 
in the Southwestern Bell Telephone case, Judge Brantley quoted 
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from many decisions showing that the Supreme Court had again 
and again held that the property and not the investment must 
be considered and, moreover, that it was the property as it stood 
at the time it was being used by the public. 

To determine value, Judge Brantley said, cost of reproduc- 
tion must be ascertained and given at least substantial consid- 
eration. In support of this contention he said on page 31 of the 
pamphlet already referred to: 


The cases are so overwhelming that value cannot be determined with- 
out the ascertainment and consideration of the cost of reproduction, that 
I am at loss to understand how, at this late date, anyone can urge his views 
of what the law ought to be when what the law is, is plainly and emphatic- 
ally established. 


And then on the same page he added: 


The proposition to ignore cost of reproduction is a proposition to 
ignore economic law as well as the law of the land as laid down by the 
Supreme Court. Every property is economically affected by the increase 
in prices and the Supreme Court has time and again said that a railroad is 
private property, so why should not its property be affected just as any- 
one’s else property is affected? 

Some people say that today prices are inflated; others say that the 
dollar is deflated. Whichever it is, the fact still remains that we cannot 
value any property except in terms of the dollar and we cannot, if we want 
to be fair or just, value property today in the terms of the dollar of 1914 
or 1915 and ten years ago. If we are going to value it in dollars we have 
got to value it in the dollars of today. 


Near the close of his oral argument on the afternoon of the 
first day of the hearing Commissioner Eastman asked Judge 
Brantley to explain what he meant by his contention that con- 
sideration must be given to prevailing prices, and to state wheth- 
er cost of reproduction as of the time under consideration must 
be taken as the value. To this question Judge Brantley replied: 

I have not gone that far. It is not for me, Mr. Commissioner, at this 
time to go beyond what the Supreme Court has said. I am willing to stand 
upon the proposition that substantial consideration must be given to it and 
I am willing to stand upon the proposition perhaps that in most cases or at 
least in the cases of those roads which are well established, with an earn- 
ing power completely demonstrated, that it is the dominant factor to be 
taken into consideration. But after all, in fixing the value, you do not fix 
it by rule. You must of necessity exercise some sort of judgment. 














VALUE FOR RATE MAKING 107 


The views of Mr. F. G. Dorety will now be presented. Mr. 
Dorety was unable to be present at the hearing on July 1 and 2 
but filed a well-written and well-argued brief and was repre- 
sented at the hearing by his associate, Mr. Fletcher Rockwood. 
In his brief dated June 14, 1926, Mr. Dorety challenged the cor- 
rectness of Examiner Kelly’s declaration that if the Commis- 
sion adopted the plan of valuation proposed in his report, new 
capital would be attracted into the railway field. Mr. Dorety on 
pages 4 and § said: 

The Examiner overlooks the very obvious fact that the man whose 
rates are being fixed is not the man whose new capital is being attracted. 
You are fixing one man’s rates in order to attract another man’s capital. 
You are fixing rates on an existing road in order to induce construction of 
non-existing roads. A. may be a stockholder whose money is already in- 
vested in an existing railway so that it cannot be withdrawn. B. may be a 
capitalist whose money is still in his own possession and not yet invested 
in railways. The matter that we are discussing is the fixing of A.’s return 
on his investment in such a way as to attract B.’s dollars into new railway 
construction or into additions to existing railways. The Examiner says that 
if we give A. a return on his dollars, B. will be induced to invest because 
assured of a return on whatever cost he may incur. But he entirely over- 
looks the fact that B. must compete with A.’s rates. Whatever rates we 
now fix for A. will be the maximum measure of what B. can collect in prac- 
tical operation. A “permit” to B. to collect higher rates is very far from 
being “the greatest assurance which can be held out to prospective invest- 
ors.” On the contrary, it is entirely valueless and no assurance whatever. 
The only assurance that can be given to B. is the fixing of A.’s rates at a 
level sufficient to pay interest upon the cost of the new plant. 


Mr. Dorety also challenged the validity of Examiner Kelly’s 
declaration that to recognize the upward movement that had 
taken place in prices would do violence to common sense and 
good conscience. He took the position that to fail to take cogniz- 
ance of the change in prices would do violence to morality, jus- 
tice, and equity. His reasoning proceeded as follows: 


If it were conceded that a railroad were worth 1,000,000 bushels of 
wheat or 100,000 bales of cotton or tons of pig iron in 1914, a finding in 
1924 that it is still worth the same amount of commodities should not shock 
either common sense or good morals. The investment in railroads should 
be exchangeable in 1924 for an investment in factories, apartment houses or 
farms, to the same extent that it was in 1914, and a finding that it still 
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possessed the same exchange value would seem to be an entirely moral and 
equitable finding to make. And yet, if that identical finding is to be trans- 
lated into dollars, it necessarily involves the statement that the railroad 
is now worth a great many more dollars than it was in 1914. 


And in further support of his contention that present cost of 
reproduction should be the dominant factor in the determination 
of value for rate-making and recapture purposes, Mr. Dorety on 
pages 17 and 18 of his brief argued: 


In paying a return on the present cost of reproduction in a high priced 
period, with a proper adjustment, of course, for depreciation, and apprecia- 
tion, the shipper is simply paying what it would cost him to produce the 
service for himself, or what it would cost him to induce another company 
to produce the service for him if the existing company had not entered the 
field, and he would be paying no more in exchange value or purchasing 
power than he had paid in low-priced periods. There can be no injustice 
to the shipper in such a basis during high-cost periods. 

On the other hand, in a low-priced period, there is no injustice in hold- 
ing the carrier to a return on a low reproduction cost, and there would be 
an injustice to the shipper in allowing a higher return than that, because 
the shipper could then duplicate the service for himself at the low cost, 
because competition enforces an exactly similar restriction on every other 
industry, and because, although the investor’s return is less in number of 
dollars, it would be exactly the same in purchasing power. To adopt a rate 
base which is at all times equal to present reproduction cost is to make 
the closest possible approach to the operation of economic law in unre- 
stricted industry; it is to put railroads on an even plane with all other in- 
dustry in competing for capital on the open market. 


The complication growing out of the fact that there are bond- 
holders as well as stockholders and that the whole gain would go 
to the latter resulting from the adoption of present-day cost of 
reproduction was also squarely presented and squarely discussed 
by Mr. Dorety. This outcome seemed proper and equitable to 
him. He assumed that if railroads were wholly owned by stock- 
holders the conclusion must be conceded that equity required 
the acceptance of present-day cost of reproduction. He then ar- 
gued that in the very nature of the relation between bondholders 
and stockholders the latter’s equity in their joint enterprise con- 
tracts and expands. On page 14 of his brief he states the ques- 
tion thus: 
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During the oral argument of the Great Northern valuation case .. . . 
it was suggested that if periods of high cost were to bring a correspondingly 
high rate base, the bondholders’ interest payments would still remain‘ stable 
as measured in money and the stockholders would receive the bondholders’ 
share of the increase in the fair return as well as their own, and that this 
might result in dividends as high as 100%. 


Having stated the question frankly he also discussed it 
frankly. He said: 


There is truth in the general statement, but it is not true that the 
stockholders’ dividend would be increased to 100% or even to one-sixth 
of that amount in ordinary cases. This will readily appear from an illus- 
trative case. .... 

Nevertheless it must be conceded that they would receive the bond- 
holders’ share of the increase as well as their own. If there is anything 
unfair or immoral about this situation, the same charge must be brought 
against all industries, and not against the railways alone. As money be- 
comes cheaper, the tendency is for all labor and all capital to earn more of 
it, measured in dollars, and where the industry is financed by stocks and 
bonds (or even where a private individual is financed by mortgage or loan), 
the stockholder or owner of the equity gets the whole of the additional in- 
come. This, of course, is offset by the fact that the stockholder absorbs 
a corresponding loss when prices and values go down. It is his function to 
absorb the risk of the bondholders’ losses, and as compensation for this he 
gets the bondholders’ share of the profits. 


The views of Mr. Leslie Craven will next be presented, and 
with the presentation of his views, the cause of the railways will 
be concluded. He, too, in this case appeared as amicus curiae. 
The summarization of his views is rendered difficult and uncer- 
tain by the oracular character of his utterances and his strange 
use of words. Mr. Craven made oral arguments on July 1 and 2, 
1926, and submitted a brief dated July 8, 1926. On its opening 
page Mr. Craven stated the scope and purpose of his brief. He 
said: 

The proposed report of the Examiner recommends the adoption by 
the Commission of the so-called “prudent investment” as a substitute for 
value. The prudent investment theory has been repudiated by the courts. 
Nevertheless, its proponents make serious claims for its legal as well as 
its economic soundness. Some of these claims the Examiner states in his 
report. It is the purpose of this brief to demonstrate their unsoundness. 
While reference will be made to the authoritative decisions, which it is be- 
lieved are sustained by economic reasoning and which we believe conclude 
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the question, we shall give most attention to the lines of reasoning com- 
monly urged, which are extra-legal in nature. When they are answered 
nothing remains to support the theory. 


“The prudent investment theory,” says Mr. Craven, “rests 
on the illusion that a dollar is always the same dollar.” The fal- 
lacy of the prudent investment theory, he continued, lies in the 
assumption that the dollar is a fixed standard, whereas actually 
such is not the case. 

On the question of whether the prudent investment theory 
protected the investment, Mr. Craven’s position was diametri- 
cally opposed to that of Examiner Kelly. Mr. Craven flatly as- 
serted again and again that the prudent investment theory, the 
name by which he contended Examiner Kelly’s plan of valua- 
tion should be called, does not protect the investment. On page 
6 of his brief Mr. Craven declares: 

The prudent investment theory gives the same return to the 1926 in- 
vestor as to the 1910 investor, where they invested the same sum of money, 
even though the 1910 investor, because of the greatly higher purchasing 
power of his money in 1910, could have bought with his million dollars 
twice as much physical property as the 1926 investor could in 1926 with 
the san.e amount of money, and the 1910 investor acquires and actually 
devotes to public service twice as much physical property as the 1926 in- 
vestor of the same amount. The proponents of the prudent investment 
theory are therefore unsound in their claim that their theory protects the 
investment, because actually their theory does not recognize that the dol- 
lars invested may be radically different kinds of dollars representing differ- 
ent quantums of property. 


And then Mr. Craven adds, and here he is more convincing: 


The same matter may be well illustrated in terms of the purchasing 
power of the return: At the time the ig1o investor spent his million dollars 
for the railroad, the 6 per cent return on the investment, $60,000, was the 
equivalent of Y quantities of capital goods. Today the return of $60,000 
is the equivalent of only one-half Y quantities. The protection of the in- 
vestment would seem to require the protection of this fair arrangement 
made as it was made. If the return is restricted to merely 6 per cent on 
one million dollars, producing in 1926 an actual return of only one-half Y 
quantities, it is clear that the investment as made is not protected. Half 
of the investment is neglected. 


And on page 7, still combating Examiner Kelly’s proposal, Mr. 
Craven declares: 
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If the purpose is to protect “every dollar invested,” as the Examiner 
declares his intention to be, the very essence of his own theory itself should 
be that inquiry must be made into the property worth (i.e., purchasing 
power) of the dollar invested. The vice in the prudent investment theory 
is that it does not protect the investment, because there is a refusal to 
equate the investment in terms of present money. 


On page 20 of his brief Mr. Craven sums up his position of 
what is due the railway owner and what is due the public thus: 

Justice to the investor in a time of rising prices requires that his in- 
vestment be equated and expressed in a higher sum of money. In a time of 
falling prices justice to the public requires that investments of the relatively 
larger amounts of cheap dollars be measured in terms of the current dollars 
of higher purchasing power. 


The contention of Examiner Kelly that the adoption by the 
Interstate Commerce Commission of the plan he proposed for 
valuing the railways would attract capital also appeared un- 
sound to Mr. Craven. On page 12 of his brief he said: 

The greatest assurance of the investing public lies in the protection 
of railroad property by force of law. The Constitution gives private prop- 
erty protection, and the courts have declared from the beginning that the 
property of a carrier is private property and that a carrier is constitution- 
ally entitled to a return upon the value of its property. The most damag- 
ing thing that can be done to the capital invested in American railroads 
would be the establishment of the proposition that railroad property is not 
protected by the Constitution, and that there shall not be accorded that 
protection commonly recognized as guaranteed to all private property by 
the Constitution. The attempt to establish the prudent investment theory is 
a direct drive at the institution of private property in railroads. 


The presentation of Mr. Craven’s views will be concluded 
with a statement of his attitude on the question of the extent of 
the consideration which should be given to the change of price 
level. To Mr. Craven there appeared to be but one logical an- 
swer. On page 29 of his brief he says: 

The question now arises whether, if present value is to be ascertained, 


there is any foundation for not giving full or dominating effect to present- 
day costs. Value has been said to be a matter of judgment. 


And on page 32 he added: 


The protection of the investment, we have contended, requires that 
the investment be equated, when measured in terms of the present-day dol- 
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lars whose purchasing power and value are so much less than that of the 
dollar invested. If that argument be sound, it is clear that there must be a 
full equation, and that the property representing an investment of a million 
dollars in pre-war times must be valued in a way fully to reflect the change 
in the purchasing power of the dollar. 


And on page 34 he concluded: 

There is no mid-way position. To attempt to justify a mid-way posi- 
tion on the ground of an “exercise of judgment” is to profess to use good 
judgment where obviously a reasoned judgment based on logical criteria 
permits no such conclusion. 

The argument of Mr. P. J. Doherty of the Bureau of Law 
of the Interstate Commerce Commission will now be presented. 
In opening his statement Mr. Doherty said he wished to submit 
some arguments in support of the public interests involved in 
the controversy and to emphasize the public prejudice which 
would result from the adoption of the reproduction theory. The 
burden of Mr. Doherty’s argument was an urgent appeal to the 
Commission “to look before you leap.” 

Mr. Doherty gave considerable attention to the constitution- 
al questions involved. But after reaching the conclusion that the 
Commission “in the present state of the law is not tied down to 
any one special method of establishing the reasonable fair value 
of a railroad for a basis of rates” and could therefore adopt the 
prudent-investment theory, he declared the question at issue to 
be primarily an economic question. On page 51 of the pamphlet 
of proceedings he said: 

The basic questions involved in rate base establishment are economic 
rather than legal. Erroneous economics cannot be true legal or constitu- 
tional doctrine. The transcendent importance of the proper solution of 
these grave questions seems to call for the conclusion that before they 
are decided by our highest court, there may be opened for serious delibera- 
tion and consideration all the fundamental questions involved. 

On page 52 he began his discussion of the effect the adop- 
tion of the cost-of-reproduction theory would have. He intro- 
duced his subject thus: 


The amounts involved and the momentous consequence in public bur- 
dens have not been grasped by the public and can not have been even dimly 
realized by the courts which have decided without fundamental discussion 
that value of public service corporations for rate making purposes must 
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be based predominantly upon the present value reached by reproduction 
method at the prices prevalent at the time action is taken. 

This will be discussed (1) as to the amounts, and (2) as to the result- 
ing burdens. 


After quoting newspaper estimates of the large additions to 
railroad property values that would result from the use of pre- 
vailing instead of 1914 prices, Mr. Doherty said that even if 
substitution be carried 


to the extent of adding $15,000,000,000 to the rate base there is added to 
the public burden a requirement in addition to present well advanced rates, 
which will provide 534 per cent on $15,000,000,000 annually, that will neces- 
sitate a tax on the patronizing public of about $862,500,000 per year with- 
out any compensating or countervailing advantage. That is without borrow- 
ing or investing a single additional dollar. Carriers will have a clear con- 
stitutional right to require from shippers, without furnishing to them any 
new or additional facilities, except those provided for and otherwise addi- 
tionally included in the rate base, an extra income of $825,500,000 each year. 


At this point Commissioner Taylor asked Mr. Doherty: 

As to performance of the great powers which have been delegated to 
this Commission by the Congress, in all equity do you think we should be 
frightened by the largeness of the figures involved? 
to which Mr. Doherty answered “Not at all” but went on with 
his statement as though he had made no admission. 

Mr. Doherty urged the Commission to approve the proposed 
report of Examiner Kelly notwithstanding the Supreme Court’s 
recent decisions, particularly in the Southwestern Bell Telephone 
Case, that proper recognition must be given to the new price 
level. Mr. Doherty declared that when the full consequences of 
the rule laid down by the Court were placed before the Court it 
would not persist in a course which “would put an insupportable 
burden on the traffic.” 

The highly important report” of the value of the St. Louis 
& O’Fallon Railway found by the Interstate Commerce Com- 
mission under Section 15a and the order of the Commission di- 
recting the railway company to transfer the share of its income 
claimed for the Government will now be reviewed. After stating 
that valuations under Section 15a may be made in a more sum- 


* 124 LC.C. 3, dated February 15, 1927. 
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mary manner® than valuations under Section 19a, it is clear, 
however, said the Commission that the value to be determined 
is the “value for rate-making purposes.” 

In making its finding of value for the O’Fallon Railway, the 
Commission fully realized that its decision was of the greatest 
consequence from both private and public viewpoints. The Com- 
mission said: 

There is here presented, in reality, a great national problem affecting 
public policy and welfare in a most profound way. In essence it is presented 
as clearly as it could be in the case of a railroad involving hundreds of mil- 
lions of investment. In important aspects it is a problem which has never 
before been presented to either a commission or a court.®° 


And then added this significant statement: 

It may well be that the valuation of railroads on a national scale re- 
quires the beginning of a new chapter in valuation. 

In view of the fact that the Commission was about to out- 
line and defend a plan of valuation adopted for the O’Fallon 
Railway which ran counter to the decisions of the Supreme 
Court, perhaps the statement just quoted may be interpreted as 
the expression of a hope or expectation. 

On page 27 the Commission stated the guiding principle un- 
der which it proceeded. It frankly announced that what it be- 
lieved to be good public policy had determined its selection of a 
plan of valuation. Summarizing its argument, the Commission 
in its own language said: 

Fundamentally the aim of the laws which we administer is the main- 
tenance of an adequate national system of railway transportation, capable 
of providing the best possible service to the public at the lowest cost con- 
sistent with full justice to the private owners. In ascertaining values pursu- 
ant to Section 15a we are, as has already been stated, directed to “give due 
consideration to all the elements of value recognized by the law of the land 
for rate-making purposes.” The law of the land in this respect is, we be- 
lieve, consistent with the aim above set forth. 

After a review of the minor objections the Commission stated 
the chief reason which led it to reject current cost of reproduc- 
tion as the basic measure of value. It said on page 29: 

” This is denied by Judge Brantley so far as recapture is concerned; see 
page 24 et seq. of his brief in the O’Fallon case of July 12, 1926. 

* 394 I.C.C. 26. 
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The essential objection may best be presented by a brief survey of the 
railroad situation and consideration of the results which would flow from 
the acceptance of such doctrine. As we have seen, the constitutional pro- 
hibitions contain no definition of confiscation. The controlling factor in the 
last analysis is the Supreme Court’s conception of what is just and in har- 
mony with a sound public policy. Nor is there any abstract standard of 
justice, that can be applied. The question in many aspects is one of fact, 
and the answer, if it is to be wise and sound, requires knowledge of actual 
conditions and a consideration of practical results. 


Although the Commission promulgated the view that the 
valuation of railroads on a national scale required the beginning 
of a new chapter in which the public interest would overshadow 
the interest of the owners, it realized that the departure it pro- 
posed must be justified and perhaps defended in the Supreme 
Court. The justification took the following form: 


The end in view, as we have stated, is the maintenance of an adequate 
national railway transportation system. Such a system, so long as it is pri- 
vately owned, obviously can not be provided and maintained without a con- 
tinuous inflow of capital. Obviously, also, such an inflow of capital can only 
be assured by treatment of capital already invested which will invite and 
encourage further investment It is idle to contend that treatment 
of private property which attracts and encourages further capital ventures 
can be confiscatory. 


On page 31 the Commission discussed the effect that the use 
of prevailing prices would have on aggregate railway values. It 
said: 

Let us consider the effect of applying this doctrine of current reproduc- 
tion cost to all railroad property in the United States. For convenience in 
calculation and for want of an accurate figure, we shall assume 18 billions 
as the value at 1914 unit prices of structures existing on June 30, 1919. The 
aggregate value which we used in Ex Parte 74 at the time of the general 
rate increase of 1920 was $18,900,000,000 for all property used for trans- 
portation purposes. But taking 18 billions as a base and applying the bu- 
reau’s ratios, the value of precisely the same structures would have become 
41.4 billions in 1920, 35.1 billions in 1921, 28.3 billions in 1922, and 31.3 
billions in 1923. In other words, assuming a static property there would 
have been a gain of 23.4 billions in 1920, a loss of 6.3 billions in 1921, a 
further loss of 6.8 billions in 1922, and a gain again of 3 billions in 1923. 


and then, completely ignoring the fundamental question at is- 
sue, namely, whether equity required that railway owners should 
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be placed on the same plane as other property owners, the Com- 
mission disposed of the matter with the argument: 

By the application of the current reproduction cost doctrine the as- 
sumed [rate] base of 18 billions would have been increased in 1920 by a 
sum greater than the present national debt (about 109 billions), and the 
transportation burden upon the people of the country would have been 
correspondingly increased without the investment of a single dollar by those 
who would reap the benefits. 


On pages 32 to 34 the Commission argued that the salability 
of railroad stocks and bonds showed plainly that the valuation 
plans of the Commission had not created distrust. Perhaps the 
Commission inferred too much from the marketability of rail- 
road securities. The market is the resultant of many forces, all 
of which may not be favorable. This question will be further 
discussed later on. 

On pages 34 and 35 of the report the Commission says: 

The practical consequences of the current reproduction-cost doctrine 
may be viewed from yet another angie. Approximately one-third of the 
investment in railroad property is represented by common stock. The re- 
maining two-thirds is represented by bonds, notes, or preferred stock, the 
holders of which are limited to a fixed or maximum return. The benefits of 
an excess in valuation from a rise in the general price level would, there- 
fore, be reaped three-fold by the holders of common stock. The results so 
accruing from a heavy increase in prices, such as was brought about by the 
World War, would involve returns to the common-stock holders grotesque 
in their proportions. 

The attorneys for the railways argued that inasmuch as the 
stockholders position is one of give-and-take and as they bear 
the bondholders losses when prices fall, they may rightfully claim 
the whole advantage when prices rise. This statement was not 
satisfactory to the Commission. It argued: 


Theoretically the holders of common stock would suffer corresponding 
losses if the general price level should shift downward rather than upward, 
and this risk of loss is urged as justification for any gains that might accrue. 
We say “theoretically” because as a practical matter no consequences could 
be permitted to occur which would endanger the maintenance of a transpor- 
tation system adequate to the national needs. 


Having now made what it called an “explanation of the field 
of practical results,” the Commission on page 35 announced that 
it returned to 
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the thought that stability is a prime requisite in this situation, both for in- 
vestors and for the country as a whole. There is nothing more disturbing 
to commerce and industry than the prospect of frequent and abrupt shifts 
in the general freight rate level; and there is nothing more disturbing to in- 
vestors, as distinguished from speculators, than the prospect of frequent 
and wide shifts in security values. Public regulation of railroads, if it is to 
be successful, must rest upon a firm foundation and be guided by principles 
which will lend confidence to industry and investment. The current repro- 
duction cost theory of “fair value” is utterly inconsistent with this end, 
and in our judgment it is equally inconsistent with any sound conception 
of justice. 

Investment as a basis of value commended itself to the Com- 
mission because in the view of the Commission there would be a 
gradual adjustment of railway values to changes of price level. 
The Commission reasoned: 

A system of valuation for rate-making purposes based on actual, legiti- 
mate investment would have many appealing features. By reason of the 
replacements of units of railroad property which are continually taking 
place, such a system would tend to adjust itself to changes in the general 
price level. 

This conclusion seems open to question. It is difficult to see 
how the adjustment could take place. If a worn-out 90-pound 
rail was taken up and a new go-pound rail was laid, there would 
be no change in the investment account regardless of a differ- 
ence in price and so it would be with all substitutions of new 
for old when the new was of the same kind and class. If a rail- 
road were exactly replaced piecemeal.as parts wore out, there 
could be no change in its prudent investment value found for it 
by the Commission as of its valuation date. If additions, better- 
ments, and extensions should be made from time to time, then 
there would be additions at new prices to the original prudent 
investment set up, but an injustice done at the outset would con- 
tinue to the end. A value of $100,000,000 found for a railway 
on its valuation date by the Commission at prices considered 
normal for 1914 would appear as a constant in all later valua- 
tions. 

Having rejected cost of reproduction at the prices prevailing 
at the recapture periods as the measure of value for the property 
of the O’Fallon Company on its valuation date of June 30, 1914, 
the Commission discussed the question whether some weight 
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ought to be given to changes in general price levels. The Com- 
mission stated the question and its decision on page 39 as fol- 
lows: 

It has been suggested that while it may be going too far to take cur- 
rent cost of reproduction as the basic measure of value, some weight ought 
to be given to changes in general price levels. Under the method outlined 
above we do give weight to such changes in so far as they have been re- 
flected in prices paid for new construction or replacements, and we value 
lands at their prevailing market values. We know of no other way of giving 
weight to this factor which is not dependent upon caprice, unless full weight 
be given under the current reproduction cost doctrine. There is, in our 
judgment, no intermediate process possible which is capable of being ap- 
plied by any rule independent of the caprice of those who apply it. 


Having completed its survey of the field, the Commission 
announced its conclusion in unmistakable language. In une- 
quivocal terms it adopted the conclusion of Examiner Kelly. On 
page 41 it made this summary declaration: 

Value rests upon a number of elements. The value of the property of 
railroads for rate-making purposes, which is construed to be the value of 
property devoted to common-carrier purposes upon which common carriers 
are entitled under the law to earn a fair return, approaches more nearly the 
reasonable and necessary investment in the property than the cost of re- 
producing it at a particular time. 


And then, to explain the unusual way in which the investment 
for the O’Fallon was found and that for other railways would 
be found, it added: 


In those cases, of which there are many and of which the present case 
is an example, where it is impossible to ascertain and analyze the actual 
investment, resort must be had to the application, to complete property in- 
ventories, of unit prices derived from actual costs paid by carriers over a 
considerable period of years when railroad construction was being carried 
on extensively. 


The reasons advanced for the adoption of the reasonable 
and necessary investment remaining in the property as the meas- 
ure of its value were not approved by all members of the Com- 
mission. Four members dissented. Their dissent was based 
upon the view that the Commission was an agency of Congress 
to apply the law of the land to facts developed of record in mat- 
ters committed by Congress to its jurisdiction. 
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It seems not a little incongruous that the Interstate Com- 
merce Commission should have called attention to the dire con- 
sequences that would befall the public by the adoption of cost 
of reproduction when considering a recapture case where on the 
basis of the thing it adopted it claimed that over 70 per cent of 
the income of the carrier to be “excess income,” of which it 
claimed one-half. Here most emphatically there need be no in- 
crease of burden on the public if the cost-of-reproduction theory 
was adopted and prevailing prices were used. And there are 
other railways, including some large and important ones, whose 
earnings are now such that the adoption of the cost-of-produc- 
tion theory of valuation would require but little if any increase 
of earnings. Obviously, if the selection of the method was to 
depend on the results produced, the Interstate Commerce Com- 
mission should at least have determined as accurately as possi- 
ble just what increase of rates and income would be called for 
if the theory of cost of reproduction at current prices was 
adopted or substantially adopted. 

In its report for the O’Fallon Railway the Commission set 
up as the immediate objective of its valuation activities the crea- 
tion in the investment world of such a feeling as would bring 
about a steady and adequate flow of capital into the railway 
field, thereby insuring the ultimate objective of growing and 
adequate railway facilities. But, it may well be asked: If the 
equitable character of the treatment of the railways by the Com- 
mission is to be judged by the adequacy of the flow of funds into 
the railway field, why go to all the trouble and expense of valu- 
ing the railways by the current-cost-of-reproduction method or 
by the prudent-investment method or by any other method. It 
is surprising that it was not seen by its mere statement that the 
proposition proves too much. The Commission appears to have 
reached the conclusion that a new principle for rate regulation 
must be adopted. Under this situation its findings of value would 
be useful for recapture of excess income and capitalization, but 
not for rate making. 

The declaration of the Commission that the adoption of the 
prudent-investment theory of valuation will insure a continuous 
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and adequate flow of capital into the railway field requires fur- 
ther examination. The declaration rests on conjecture. Prudent 
investment has not been the basis of rate making, and only the 
best informed among investors know that it is being proposed by 
the Commission. In financial circles it is believed the new method 
of valuation will not be accepted and approved by the Supreme 
Court of the United States. Until the new method has been put 
into effect and its results have been seen, it is pure conjecture 
to assume that its introduction will not unfavorably affect the 
flow of capital into railways. It is entirely logical to assume that 
earnings that attract further capital into the railway industry 
are satisfactory when the railway industry is considered by and 
large. But it seems wholly illogical to reason that after the gov- 
ernment has taken for itself a substantial part of the earnings 
capital will still be attracted, and it seems equally illogical to 
reason that the rate base set up as the instrumentality justify- 
ing the taking of part of the earnings will attract further capital. 
And if such be the case the whole hypothesis set up by the Com- 
mission justifying the prudent-investment theory of valuation 
will fall to the ground. 

The Commission declared that stability is the prime requi- 
site both for investors and for the people as a whole. There is 
nothing, the Commission urged, more disturbing to commerce 
and industry than frequent and abrupt shifts in the general 
freight-rate level and nothing more disturbing to investors than 
frequent and wide shifts of earnings and security values. And 
then the Commission rejected the current-cost-of-reproduction 
theory because in its opinion the adoption of the theory was 
bound to result in violent changes. It should be needless to say 
that if a well-considered plan were adopted there need be no 
violent movements either up or down. The need of governments 
for stability of revenues is quite as great as the need of railways. 
The states having up-to-date revenue systems and administra- 
tive agencies have no difficulty in satisfying the need of stability 
of government revenue with the adoption of either the capital- 
ization-of-net-income method or the stock-and-bond method of 
finding value for the assessment of railroads, mines, and other 
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property. This is accomplished by the use of averages of a period 
of years. The Arizona state tax commission, a commission which 
has given assessment methods great consideration, years ago 
adopted ten-year averages. 

In its report for the O’Fallon Railway the Commission ad- 
vocated and adopted a new basis and plan of rate making. Its 
report is difficult to understand, because it adopted the new with- 
out discarding the old. The Commission also adopted a new 
theory and plan for finding value for the purpose of the recap- 
ture of excess income. And here, too, there is confusion. The 
reader wonders what the argument is all about until he realizes 
that by calling an old thing by the new name of “reasonable and 
necessary remaining investment” the necessity for the revalua- 
tion with respect to current prices of the property valued at the 
prices of 1914 is eliminated so far as theory is concerned. 

The grounds upon which the Commission denied the claim 
of the O’Fallon Company for a valuation of its railway on the 
basis of cost of reproduction as of the years of recapture have 
been seen. Several reasons for the refusal were given, but the 
pro bono publico argument overshadowed all the others. It was 
argued by the Commission that to value the railways upon cost 
of reproduction at current prices and wages would result in a 
vast new burden being placed on the users of the railways. This 
result the Commission seemed to feel should not be allowed to 
come to pass if it could be avoided. 

The Commission held that its valuation activities were not 
prejudicial to the railways and were not so considered by invest- 
ors, and for proof of these conclusions the Commission cited the 
marketability of railway securities. The Commission also ex- 
pressed the view that its plan of measuring values by the remain- 
ing prudent investment, in the long run was the best for the rail- 
ways as well as for the public. It seemed to be satisfied with 
what at best might be called but half an answer on the equitable 
side of the controversy. All the immediate advantage the Com- 
mission said that would come from valuations based on cost of 
reproduction at current prices would flow to the stockholders 
and none to the bondholders, and this outcome appeared to be 
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justification enough for the denial of the claims of the stock- 
holders even on the basis of proportional interests. 


ORDER OF COMMISSION AND LITIGATION IN O’FALLON CASE 


On February 15, 1927, the Commission made and entered 
an order (but which was not served until March 31, 1927) on 
the O’Fallon Company to transmit to the Commission within 90 
days certain named sums of money claimed as the Government’s 
one-half share of the excess income found for the company; and 
to place the remaining one-half in a reserve fund.** On the basis 
of the values found for the O’Fallon Railway 70 per cent of the 
net railway operating income was declared to be excess income, 
that is, income above the 6 per cent set by Section 15¢. In May 
of 1927 counsel for the O’Fallon Company filed a petition in 
the Federal district court at St. Louis, praying for an injunction 
setting aside and annulling the order of the Commission. The 
petition was based in the main on the contention that the Com- 
mission had found a value for the O’Fallon Railway for each of 
the recapture periods without giving substantial and effective 
weight to the great increase in the cost of labor and materials 
that had occurred since the year 1914, except to the extent that 
such increase was reflected in the cost of additions and better- 
ments added to the property since June 30, 1914, and without 
giving substantial and effective weight to the diminished pur- 
chasing power of the dollar. Oral arguments were heard on Oc- 
tober 5—7 by federal judges Stone, Van Valkenburg, and Faris, 
sitting in Kansas City. Counsel for the O’Fallon Company at- 
tacked the order of the Commission on two important grounds. 
First, counsel contended that the order was void upon its face 
because of error of law in basing value on the prudent-invest- 
ment theory, which, it was held, necessitated the Court’s holding 
the order invalid even though confiscation was not effected; sec- 
ond, counsel contended that the order must be held invalid be- 
cause it took money from the carrier excessive in amount as a 
result of inadequate valuation and was therefore confiscatory. 


™ For this order see 124 I.C.C. 70, 71. 
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The contentions of the railway company on one hand and 
those of the Interstate Commerce Commission on the other will 
be made known from the briefs which were presented. There 
was an imposing array of counsel, and each side enlisted a for- 
mer cabinet officer to lend the weight of his name to the aid of its 
cause. 

In this suit the St. Louis and O’Fallon Railway Company 
and the Manufacturers’ Railway Company appeared as petition- 
ers against the United States of America and the Interstate 
Commerce Commission. The brief in support of the petition 
took a wide range with respect to both law and fact, but will 
here be reviewed only so far as it challenged the finding of value 
upon which the order rested. Counsel for the railway company 
contended that the order of the Commission was void because it 
was based upon an erroneous and inadequate finding of value. 
On page 9 of their brief they stated the case of their client as 
follows: 

The power of the Commission to enter the order here attacked is de- 
rived solely from section 15a. By the express limitation of that statute the 
excess income recoverable under the statute is limited to one-half of the 
amount by which the carrier’s net railway operating income exceeds 6 per 
cent on the value of its property held for and used in the service of trans- 
portation. Since the finding of value controls the amount of excess income 
recoverable, any order of the Commission which is based on an erroneous 
and inadequate finding of value will seek to recover more income than is 
permitted under the statute. Such an order is void because in excess of the 
statutory power conferred on the Commission, irrespective of whether the 
income remaining to the carrier is more or less than a fair return on the 
true value of its property. 


Having stated the fundamental proposition on which the 
cause of the railway company rested, counsel for the railway 
contended that the Commission had refused to give due and ef- 
fective weight to enhanced costs of construction so far as the 
property of the railway was in existence prior to 1914 and had 
thereby failed to follow the law of the land, and that if due and 
proper consideration had been given to increased cost of con- 
struction a substantially larger value would have been found for 
the railway. 
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On pages 15 and 16 of their brief, counsel for the railway 
declare their fundamental objection to the plan followed by the 
Commission in valuing the railway. They say: 


In determining its so-called basic valuation as of June 30, 1919, and on 
which the valuation for all subsequent years was based, the Commission 
failed to give effective weight to the enhanced costs of construction during 
the recapture periods or at any time since the war, for such part of the 
property of the carrier as was in existence prior to the war and which con- 
stituted the major part of its property during each of the recapture years. 


At the top of page 21 they assert: 


The Commission consciously and purposely failed and refused to give 
any consideration to enhanced prices, as applied to property in existence 
prior to the war. 


And at the bottom of page 21 counsel declare: 


Enhanced costs of construction were given effective weight by the Com- 
mission only to the extent that they were reflected in the actual cost of 
property installed at such enhanced price level. It thus admits of no doubt 
that the Commission’s values were based upon original cost and represented 
an effort to determine original cost, except as to lands and working capital. 
Any representations to the contrary, such as were made in oral argument, 
are the results of afterthought in an effort to validate the report and are in- 
correct. 


On page 26 counsel state the full process of valuation fol- 
lowed by the Commission thus: 


The value found was based upon the estimated original cost of the car- 
rier’s property other than lands and working capital in existence on June 30, 
1914, plus the actual cost of subsequent additions and betterments, plus the 
present value of lands, and an allowance for working capital. 


And having stated the Commission’s method, counsel for the 
railway made the following observation: 


If . . . . the Commission had given effective weight or consideration 
to current prices, or to the enhanced cost of construction of such portions 
of the carrier’s property (other than lands and working capital) as were in 
existence on June 30, 1914, it must have found the value in each of the re- 
capture periods to have been substantially in excess of the valuation found. 
This result follows, whether in giving effective weight to enhanced construc- 
tion costs the Commission had used so-called spot prices, an average of the 
prices current in each of the four recapture years, or had undertaken to de- 
termine what might be regarded as a reasonable and normal level of post- 
war prices. 
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In subsection 2 of section II of their brief, counsel for the 
railway contended that the Commission in making its findings of 
value failed to follow the law of the land and failed to determine 
the “present value” of the railway’s property in accordance 
therewith. In this subsection they also contended that the Com- 
mission had not justified its novel valuation procedure. 

On page 27 of their brief in support of the first contention 
counsel declared: 


At the time of the passage of the Transportation Act, which in express 
terms required the Commission to follow the law of the land in its deter- 
minations of value, original cost or prudent investment had been definitely 
rejected by the Supreme Court of the United States as the standard of value 
and dominant consideration was accorded to cost of reproduction at current 
prices. 


And on pages 31, 33 and 34, in further support of the first con- 
tention, counsel declared that: 


The theory upon which the Commission’s findings are based is in con- 
flict with the law governing the determination of value as declared by the 
courts since the passage of the [transportation] act. 

The Supreme Court of the United States has adhered to the principle 
that it is present value and not original cost that must be determined; that 
in such determination effective weight must be accorded to enhanced con- 
struction costs, and that this requirement is not met by the mere inclu- 
sion of the actual cost of additions and betterments at such enhanced 
prices. .... 

The question [of what weight should be given to enhanced cost of con- 
struction] first arose after the war in Southwestern Bell Telephone Com- 
pany v. Public Service Commission of Missouri, supra, and Bluefields Com- 
pany v. Public Service Commission supra, in both of which the Court held 
that effective weight must be given to present cost of reproduction. In the 
former case Mr. Justice Brandeis dissented from the opinion on the ground 
that value should be based on actual cost or prudent investment, although 
concurring in the result because it appeared that the rates fixed were con- 
fiscatory even on such theory of value. In his dissent Mr. Justice Brandeis 
severely criticized the decision of the Court in Smyth v. Ames, supra, and 
advanced substantially every argument in support of the investment theory 
put forth by the Commission in its report. The Commission’s opinion in 
the report here under attack advocates the position of Mr. Justice Brandeis, 
a position repudiated by the Supreme Court after due consideration in the 
Southwestern Bell case and in subsequent cases. The District Courts in the 
long line of decisions cited above interpreted these decisions as not only re- 
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jecting the original cost or prudent investment theory, but as declaring that 
dominant weight must be accorded to current reproduction cost. 

Finally the Supreme Court in McCardle v. Indianapolis Water Com- 
pany, supra, reiterated in unmistakable terms the rule laid down in its prior 
decision in a case in which the whole issue before the Court was the relative 
weight to be accorded to original cost and current cost of reproduction, re- 
spectively. 

On pages 38-39 of their brief, counsel for the O’Fallon dis- 
cussed the attempted justification by the Commission of its 
novel valuation procedure and its finding of value. They held 
that the Commission’s finding of value was without basis in rea- 
son. Speaking of the Commission’s report for the O’Fallon Rail- 
way, counsel on page 38 of their brief say: 

On page 29 it is said that “the record here shows that there was a dearth 
of reliable data from which an accurate estimate of such cost (reproduction 
cost) could be made for the period 1920 to 1923.” 

To which counsel answer: 


This statement is wholly unsupported by any evidence whatsoever. On 
the contrary, on page 22 of the report, it appears that an experienced and 
qualified valuation engineer in the employ of the Commission, and called 
by it as a witness, gave testimony as to the relative cost of construction in 
1914 and during each of the recapture periods based on authentic informa- 
tion derived from reliable sources. 


On page 40 of their brief, after again rejecting the explana- 
tion of the Commission that effective weight had not been given 
to enhanced construction costs because of the difficulties in- 
volved in ascertaining the facts, counsel declared that the real 
reason was the Commission’s 
belief that stability of value and income is a “prime requisite” of the rail- 
road situation (Report, p. 35) and that its attainment should be the goal in 
the determination of a so-called rate base or value for rate-making pur- 
poses. This argument runs all through the report, especially from the bot- 
tom of page 29 to and including page 38. 

On page 43 of their brief, counsel for the railway in con- 
tinuing their discussion of the unusual procedure of the Com- 
mission of disregarding the law of the land in finding the value 
of the O’Fallon Railway say: 


As a further justification for disregarding the plainly expressed direc- 
tions of the Supreme Court, the Commission points out that it has important 
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duties to perform under the Transportation Act in the fixing of rates, duties 
national in their scope and consequences (p. 27), the fundamental purpose 
of which is the maintenance of an adequate national system of railway trans- 
portation, capable of providing the best possible service to the public at the 
lowest cost consistent with full justice to the private owners (p. 27): that 
it has reached the conclusion that the determination of value on the basis of 
investment at original costs not only does full justice to all, but that it “has 
the further advantages also that it is simple and easy of application and in- 
volves no great expense or delay, and that its results are capable of reasona- 
bly accurate forecast” (Report, p. 38). 


In reply to these declarations of the Commission, counsel 
answer, 

In so far as this contention is based upon the belief that a public utility 
is entitled to the protection of its original investment, it is in conflict with 
the law of the land as defined by the courts. In so far as it is based upon 
ease of application in the administration of the duties imposed upon the 
Commission by the Transportation Act, it is a denial of petitioner’s rights 
on the ground that the task is difficult. In so far as it is based upon the 
consideration of the purposes of the Transportation Act, and the Commis- 
sion’s duties thereunder, it resolves itself into the contention that the Com- 
mission may, by its administrative fiat, establish such principles of valuation 
as appeal to it as fair and reasonable and as are justified by its conception 
of proper economic policy, in complete disregard both of the provisions of 
the act, which requires the Commission to determine values in accordance 
with the law of the land, and of the provisions of the Constitution itself. 
This not even Congress may do by direct legislative act (Monongahela Nav- 
igation Co. v. United States, 148 U.S. 312). 


In concluding their review of the efforts of the Commission 
to justify its valuation procedure and its finding of value, counsel 
for the railway on page 44 say: 

Finally, it is said (Report, p. 34) that “a rate base so determined” (i.e., 
on the basis of current reproduction cost) “would in all probability require 
rates which the carriers would, as a matter of self-interest, hesitate to 
charge.” There is no foundation in the record for this statement. Assuming 
it to be true, what justification does it afford for refusing to give effective 
weight to cost of reproduction at current prices in determining the value of 
the property of this carrier? This is not a rate case. It is not a case in 
which the carrier is seeking such an advance in rates as to bring its net in- 
come up to a fair return on the value of its property correctly ascertained. 
Its net railway operating income during each of the recapture periods and 
its average net railway operating income for ten years prior to June 30, 
1919, equaled or exceeded six per cent on its full cost of reproduction at 
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prices current during the recapture periods, without deduction for deprecia- 
tion, and exceeded six per cent on such cost of reproduction, less deprecia- 
tion. A determination of its value in accordance with the law of the land, 
will, therefore, result in no advance in rates whatsoever for this or other 
carriers. 


And on page 45 add: 

The suggestion that a rate base determined by applying current repro- 
duction costs to all railroad property of the United States would “‘in all 
probability require rates which the carriers would, as a matter of self-inter- 
est, hesitate to charge” rests upon mere conjecture. Certainly it does not 
rest upon any proof. The record in this case indicates that the probable 
consequences of basing rates on values so determined would not be as se- 
rious as the advocates of the prudent investment theory would have the pub- 
lic believe. 


In concluding their argument in behalf of the railway, coun- 
sel contended that: 

Section 15a of the Act is unconstitutional and void, in that it is an at- 
tempt by Congress to delegate to the Commission the power to determine 
value for recapture purposes, and thereby to determine the amount to be re- 
captured, without prescribing any certain course of procedure or rules of 
decision to be followed in performing the delegated function. 


And in supporting their contention said: 

The report of the Commission shows clearly that the Commission did 
not consider itself to be under any statutory mandate as to the course of 
procedure to be followed by it in administering the Recapture Act. 


To sustain its theories of valuation as unfolded in the valua- 
tion of the O’Fallon Railway, the Interstate Commerce Com- 
mission secured the services of Honorable Walter L. Fisher, an 
able lawyer with long and broad experience in handling prob- 
lems growing out of the regulation of public utilities and pos- 
sessed of unusual resourcefulness in making his proposals ac- 
ceptable. 

Before submitting Mr. Fisher’s arguments in support of the 
Commission’s finding of value for the O’Fallon Railway, we 
shall briefly restate the fundamental propositions upon which 
the finding was based. This will help to the understanding of 
Mr. Fisher’s manner of defense. 

Near the top of page 27 of its report, in order to prepare the 
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way for the novel valuation procedure it was about to unfold, 
the Commission said: “It may well be that the valuation of rail- 
roads on a national scale requires the beginning of a new chap- 
ter in valuation.” And near the bottom of this page it stated the 
aim of this “new chapter in valuation”: “Fundamentally,” said 
the Commission, “the aim of the laws which we administer is the 
maintenance of an adequate national system of railway trans- 
portation, capable of providing the best possible service to the 
public at the lowest cost consistent with full justice to the private 
owners.” On page 30 it granted that an adequate national rail- 
way transportation system “‘can not be provided and maintained 
without a continuous inflow of capital.” And, proceeding with 
the unfolding of its plan, the Commission said, “Obviously 

. such an inflow of capital can only be assured by treat- 
ment of capital already invested which will invite and encourage 
further investment.” And then in the same paragraph the Com- 
mission announced its conclusion, which in form foreclosed fur- 
ther discussion: “It is idle to contend that treatment of private 
property which attracts and encourages further capital ventures 
can be confiscatory.” 

Having declared that a plan of valuation that attracted cap- 
ital into the railway field must needs be fair to the owners of the 
railways, the Commission turned back to the discussion of the 
interests of the users of the railways. They were entitled, the 
Commission said, to the best possible service at the lowest cost 
consistent with full justice to the owners. The current cost of 
reproduction theory or plan of valuation was rejected by the 
Commission because it was held that if this were adopted as the 
basic measure of value, there inevitably would be wide and fre- 
quent fluctuations both up and down of railway income. This, it 
was declared on page 30, would be disastrous in its effects on 
the business and commercial world and utterly inconsistent with 
the necessary attraction of private capital. 

The current cost of reproduction method of valuation was 
rejected by the Commission for another reason. On page 32 of 
its report the Commission said: 
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By the application of the current reproduction cost doctrine the as- 
sumed [rate] base of 18 billions would have been increased in 1920 by a 
sum greater than the present national debt (about 19 billions), and the 
transportation burden upon the people of the country would have been cor- 
respondingly increased without the investment of a single dollar by those 
who would reap the benefits. 


In concluding its general discussion of methods of valuation, 
the Commission on page 41 said: “Value rests on a number of 
elements. The value of the property of railroads for rate mak- 
ing purposes . . . . approaches more nearly the reasonable 
and necessary investment in the property than the cost of re- 
producing it at any particular time.” The use of the reasonable 
and necessary investment less depreciation and retirements as 
the measure of value, which the Commission itself recognized 
opened “a new chapter in valuation,” was challenged by the 
O’Fallon Railway Company. To Mr. Fisher the Commission in- 
trusted the task of making its novel theory acceptable to the 
courts. 

The difficulty of his task on the legal side will be realized 
when it is recalled that investment is not one of the things the 
Commission is directed specifically to find by the Valuation 
Act, that the Transportation Act warns the Commission against 
reliance on investment, and that investment is not one of the 
elements of value enumerated in the famous rule laid down by 
the Supreme Court in the case of Smyth v. Ames. On the equity 
side of the controversy he was confronted with the general feel- 
ing that prevails that all wages, salaries, and incomes should be 
adjusted to the new price level brought about by the war so that 
all will have the purchasing power of pre-war days. 

In the outline of his argument, which appears on pages 12- 
15 of his brief, Mr. Fisher states his premises and the proposi- 
tions he plans to establish. 

In the introductory paragraph he says: 

No constitutional question is involved. Under the Transportation Act 
as interpreted and sustained by the Supreme Court and applied to the indis- 
putable facts of this case, there is no “confiscation.” Private property is not 


taken without due process of law or without just compensation. The only 
questions involved are questions of statutory construction. 
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He opens the next paragraph with the declaration that: 

The recapture base, upon which excess earnings are to be computed, is 
made by the Transportation Act the rate base with reference to which rates 
are regulated. 

This statement, however, is inaccurate. The Transportation Act 
first establishes the rate base and then sets this up as the recap- 
ture base. This distinction is fundamental. 

Mr. Fisher next defines and differentiates the rate base thus: 

By a series of judicial decisions the rate base is an artificial judicial 
concept called “fair value” or “value for rate-making purposes.” This spe- 
cial concept is essentially different from the economic concept of “value,” 
which is either “value in use” or “value in exchange,” and none of the tests 
of economic or commercial value or the methods for ascertaining it are ap- 
plicable to “value for rate-making purposes.” 

Value in exchange is rejected by him as value for rate mak- 
ing purposes because railroads he says are governmental agen- 
cies performing a function of the state, to which purpose their 
properties are dedicated and from which they cannot normally 
be diverted, and for the further reason that they are not normal- 
ly subject to exchange. Value in use, a new term which he in- 
jects into the controversy, is rejected because such value he says 
depends upon the rates and consequently value in use cannot be 
the base upon which rates are made. The reader may well won- 
der upon what his value in exchange depends. 

After again declaring that fair value is not economic value, 
he makes a further statement regarding the position of the Su- 
preme Court. He says: 

The recapture base or rate base is “fair value,” to be determined as of 
the time to which the particular inquiry relates, and with due regard to the 
situation (the facts as a whole) existing at that time; but it is not economic 
or commercial value as of that date or as of any other date. Failure to keep 
these distinctions in mind has led to the use of language by the writers of 
judicial opinions that has created some confusion, but on the whole the Su- 
preme Court has steadfastly adhered to the theory that “fair value” is what, 
in the judgment of reasonable men, is “just and right” as between the public 
and the private interests involved. 

For the determination of fair value Mr. Fisher says: 


The only rule of the court or of the [Transportation] Act is that “due 
consideration” shall be given to “all” the “elements” that have any rational 
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bearing on what is “just and right.” Its determination is “not a matter of 
formulas,” but, like the police power, is to be kept open to adjustment to 
meet the development of changing conceptions of the public welfare. 

The instability, indefiniteness, and uncertainty here advo- 
cated is directly opposed to the reasoning which led to the adop- 
tion of the so-called prudent-investment method of valuation. 
On sheet 23 of his report Examiner Kelly urged the adoption by 
the Commission of the plan of valuation he proposed because it 
would give stability, which he said was essential. The idea that 
the rate base should have stability permeates the Commission’s 
report on the O’Fallon Railway. On page 35 it says, “Stability 
is a prime requisite in this situation, both for investors and for 
the country as a whole.” Mr. Fisher, in his eagerness to estab- 
lish a free hand for the Commission, overran his mark. 

Having declared that fair value is an artificial judicial con- 
cept and that fair value, the rate base, and the recapture base 
are one and the same thing, namely what in the judgment of rea- 
sonable men is just and right, and that the determination of what 
is just and right is to be kept open to adjustment to meet the de- 
velopment of changing conceptions of the public welfare, Mr. 
Fisher proceeds with the next step in his justification of the 
Commission’s novel method of valuation. 

This step is based on the overlordship and guardianship of 
the railroads by the Commission, which he finds established in 
the Transportation Act. He proceeds thus: 

The Transportation Act embodies great changes and advances in the 
legislative conception of the public welfare as applied to railroad regulation, 
and creates new rights, new duties, and new machinery by which these 
changes are to be accomplished. Its fundamental purpose is to recognize the 
interstate railroads of the entire country as a national transportation sys- 
tem and to “foster, protect, and control” them so that they will most effi- 
ciently and economically perform the service to the public for which they 
were originally created as governmental agencies. To do this their existing 
investment must be adequately recognized so that future investment will be 
encouraged. The best test of the adequacy or fairness of the recognition 
accorded to existing investment is whether it may reasonably be expected 
to secure future investment. If it does it certainly does not amount to “con- 
fiscation” or the taking without just compensation of the peculiar “private 
property” with its inherent restrictions and obligations. 
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In the quotation just submitted Mr. Fisher shifts ground. 
In the paragraph which preceded this quotation he declared that 
what is “just and right” depends on changing conceptions of pub- 
lic welfare, while in the paragraph just quoted he says the best 
test of the fairness of the treatment of the existing investment 
is whether such treatment may reasonably be expected to at- 
tract future investment. 

Here again Mr. Fisher disregards the order of procedure 
set up in the Transportation Act. The act directs that the value 
shall be found and that rates shall then be fixed which will pro- 
duce net railway operating income, as near as may be, of 6 per 
cent on the value previously found. The act did not contemplate 
the finding of values by hocus-pocus to be followed by solemn 
acceptance if after a process of trial and error they did not prove 
harmful. 

Mr. Fisher seems to have been aware that he had not set up 
a definite and workable rule for finding fair value and felt that 
he must justify this shortcoming. This was in fact imperative 
because the Commission had staked everything on it. His justi- 
fication took the following form: 

The “fair value” rule as it has been judicially interpreted, may be gen- 
eral in terms and difficult of rational application, but the court has intended 
that it shall be general and flexible. 


If there were a disposition to be waggish, the question might be 
asked if the court also intended that the rule should be difficult 
of rational application. Obscurantism could not be carried to a 
higher degree. 

Mr. Fisher concluded the brief outline of his argument with 
a sweeping expression of disapproval of current cost of repro- 
duction as a measure of fair value. He said: 

The use of reproduction cost at the fluctuating prices of labor and ma- 
terials as determinative of the rate base should be rejected as unsound le- 
gally and economically and as impracticable in operation, as grossly unfair 
to the public in a period of abnormally high commodity prices, and certain 
to be disastrous to the railroads as well as to the public in a period of de- 
clining commodity prices. 
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At no place in his brief did Mr. Fisher more definitely de- 
fine fair value in the law of the land or how it shall be ascertained 
than he did in the outline of his argument. On page 28 he says: 

The net result of all the decisions is that the “law of the land” as de- 
clared by the Supreme Court when the Transportation Act of 1920 was 
pending and was enacted “recognized” that “value for rate-making pur- 
poses” was to be “fair value” to be found by a commission “created by law 
and informed by experience,” which should give “due consideration” not to 
one element but to a number of elements, some specifically named and oth- 
ers suggested, and that the process of determining “fair value” is “not a 
matter of formulas” but rests in the judgment of the commission, subject to 
review by the courts only for the purpose of seeing that the result does not 
amount to “confiscation” or “abuse” of the powers confided to the commis- 
sion by the legislative branch of government; or that it is not arrived at 
by what would amount to a denial of “due process of law” or to “the taking 
of private property for public use without just compensation.” 


On page 29 he makes a statement of great significance. After 
speaking of the duties imposed on the Commission by the Trans- 
portation Act, Mr. Fisher says: 


Extraordinarily difficult as is the administrative task thus imposed upon 
the Commission, this difficulty is enormously increased by the injection of 
the concept of “value” (instead of “investment”) into the determination of 
the “rate base” which is made the “recapture base” by the statute. 


The fact that the word “value” was used by Congress, and 
not the word “investment,” would, in the absence of strong proof 
to the contrary, be open only to the interpretation that Congress 
did not intend to set up investment as the rate base. 

Near the opening of his brief Mr. Fisher says, “It must be 
constantly kept in mind that railroads are agencies of govern- 
ment, performing a function of the state to which their proper- 
ties are dedicated.”’ On page 109 he suggests that 


railroads are private property only in the sense that the title is held in pri- 
vate ownership, but that the investment, whether in money or in property, 
is “dedicated” to the performance of a “governmental function” and is to 
be treated as nearly as may be as if the Government itself had made the in- 
vestment and had issued and sold to private parties the securities represent- 
ing that investment. 


And on page 111 he declares that “short of confiscation (which 
is the sole concern of the courts) valuation of the railroads must 
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rest upon the informed judgment of the Commission.” His atti- 
tude as here stated in outright terms, but which pervades his 
whole brief, is that of the bee-keeper who leaves his bees just 
enough of the results of their summer’s labors to carry them 
through the winter. Mr. Fisher would make the owners of the 
railroads the stepchildren of the government. The Transporta- 
tion Act was conceived in a more liberal spirit than that in which 
Mr. Fisher’s brief was written. If the act should be administered 
in the spirit which permeates his brief, the incentive for efficient 
and economical management which it was intended by the act to 
preserve, by allowing the well-managed and successful railroads 
to retain one-half of their net income about 6 per cent, would be 
destroyed, and it is safe to say that the flow of capital into the 
railway field would be stopped. 

On page 193 he declares that the Commission did not adopt 
the “prudent-investment” theory. He says: 

Much space is devoted in petitioners’ brief to the attempt to show that 

the Commission in the O’Fallon case adopted and followed the “prudent 
investment” theory. This is not an accurate statement. 
This is an astonishing charge. The record supports the conten- 
tion of counsel for the railway that the Commission adopted “the 
reasonable and necessary remaining investment” as the rate base 
and recapture base. Mr. Fisher’s charge is not understandable 
except as sheerest quibbling, for Examiner Kelly and the Com- 
mission state step by step in plainest terms the process of valua- 
tion that was adopted. What the Commission actually did may 
be known by anyone willing to take the smallest amount of 
trouble. 

Mr. Fisher’s brief is largely an attempt to justify the use of 
the free hand by the Commission in deciding all questions in- 
volved in the valuation controversy. His brief is a rejection of 
the famous doctrine originally enunciated in the constitution of 
Massachusetts of 1780, which has since become an accepted 
tenet, that ours is a government of laws and not of men. 

Mr. Fisher’s defense is hard to reconcile one part with an- 
other. There being but slender warrant in the laws and in the de- 
cisions of the courts for the use by the Commission of the rea- 
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sonable and necessary remaining investment as the measure of 
the value of a railway, it was necessary for him to set up a de- 
fense. He defended and justified the use of this measure on the 
ground that the Commission must at all times have the widest 
liberty of action so that it would always be free to adjust its val- 
ues to changing conditions. But having got the legal difficulty 
behind him, he gave full support on its practical side to the Com- 
mission’s novel measure on the ground that, as stated by the 
Commission, it would give stability of values and stability of 
rates. This stability of values and of rates, it was argued, would 
be destroyed by the use of other measures of value, especially 
the present cost-of-reproduction measure. 

On December 10, 1927, the opinion in the O’Fallon case was 
handed down by Circuit Judge Stone of the statutory court com- 
posed of Hon. Kimbrough Stone and Hon. Arba S. Van Valken- 
burg, circuit judges, and Hon. Charles B. Faris, district judge, 
acting in and for the Eastern District for the State of Missouri. 

The matter before the Court was the order of recapture 
made by the Commission on the St. Louis and O’Fallon Rail- 
way Company. Counsel for the railway contended that because 
of the fact that the finding of value controls the amount of ex- 
cess income recoverable under Section 15a, any order of the 
Commission which is based on an erroneous and inadequate find- 
ing of value will seek to recover more than is permitted under 
that statute and that consequently such order is void irrespec- 
tive of whether the income remaining to the company is more or 
less than a fair return on the true value of its property. Counsel 
for the railway also held that an order requiring the payment 
of money is an order taking property, and that to the extent the 
railway was ordered by the Commission to pay more than re- 
quired by law, its property was being confiscated. 

Counsel for the government contended that there was no 
question of confiscation involved and therefore no need for the 
Court to examine the accuracy of the values found by the Com- 
mission or of the methods used by it in determining such values, 
for even if it were conceded that the value claimed by the rail- 
way was correct, its net earnings thereon would, even after de- 
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duction of the amount ordered paid to the government, be an 
ample return on the value claimed. 

The manner in which the Court approached the question and 
the way in which it avoided making a finding on the main ques- 
tion involved is interesting. The case was treated as if the ques- 
tion of confiscation alone were involved. The Court said: 

It is of controlling importance, as to the contention in this case, to de- 

termine two matters. First, whether the return to the carrier in a recapture 
case is to be measured by the net revenue remaining after deducting both 
the amount to be paid over to the Government and the amount to be placed 
in the “reserve fund” or is to be measured by the net revenue remaining 
after deducting only the amount to be paid over to the Government. 
The two circuit judges, who constituted the majority of the 
Court, because of a dictum expressed by the Supreme Court in 
the Dayton—Goose Creek case held that the net revenue of the 
railway was to be measured after deducting only the amount to 
be paid over to the government. 

Having reached the conclusion just stated in regard to de- 
ductions, the Court quickly came to the decision that the Com- 
mission’s order to the railway was not confiscatory, and having 
arrived at this decision the Court announced that “the verity of 
the Commission’s valuation herein need not be examined and 
cannot affect this recapture order, and, therefore, that such or- 
der is not open to attack upon the ground of wrongful valua- 
tion.” 

This decision shows that there is more than one way to skin 
a cat. Section 15a provides that rates shall be fixed so as to yield 
a fair return on the values of railways ascertained as directed in 
the section and that if the net railway operating income of any 
railways exceed 6 per cent on the value thus found, one-half of 
the excess shall go to the government and the other one-half may 
be retained by the railway. The just administration of this fea- 
ture of Section 15a makes the finding of the values of the rail- 
ways in accordance with the provisions of the law imperative. 
An illustration will make this clear. Let it be assumed that a 
railroad has a net railroad operating income of $120,000; let it 
also be assumed that the Interstate Commerce Commission has 
found a value for it of $1,000,000 and that the owning company 
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contends that the correct value is $1,500,000. On the basis of 
the value set up by the Commission, the Company would be en- 
titled to 6 per cent on $1,000,000, which is $60,000, plus one- 
half of the remaining $60,000 of income, i.e., to a total of $90,- 
000. On the basis of the value claimed by the company, the com- 
pany would be entitled to 6 per cent on $1,500,000, which is 
$90,000, plus one-half of the remaining $30,000 of income, i.e., 
to a total of $105,000. 

Judge Faris, the district judge, concurred in the judgment 
reached by the two circuit judges but differed from them on con- 
siderations of such importance that he felt constrained to file a 
separate opinion. In this separate opinion he discussed the ques- 
tion of what is value and the legal methods for ascertaining it. 
In explanation of his discussion he said: 

The question here, I repeat, is one of valuation for recepture-of-profits 
purposes and not one of valuation for rate-making purpose. The matter of 
valuation for rate-making purposes is involved incidentally and in a way 
adventitiously only. With deference, then, I am of the view that this court 
cannot avoid the necessity of meeting the question of legal methods of val- 
uation, vel non, face to face. Again with deference, I am constrained to the 
view that what was said in the case of Dayton—Goose Creek Ry. v. Unit- 
ed States, 263 U.S., 1. c. 486, was obiter dictum, and clearly meant to be 
so, by the distinguished and learned writer of that opinion. Moreover, in 
the Dayton—Goose Creek case the correctness of the valuation was not at- 
tacked, but at least tacitly conceded. 


The declaration made in the last sentence of the quotation 
is important. Its significance is made clear by the illustration 
submitted a moment ago to show that a decision must be reached 
on the value of the railway involved before the amount, if any, 
of the earnings recapturable can be computed. 

Judge Faris stated his views on what is value and how it is 
to be ascertained in the form of eleven propositions which he 
designated by the letters from a to k, followed by a conclusion 
based upon the propositions. In the proposition which is identi- 
fied by the letter / he says, the italics being his: 


The “law of the land,” considered apart from the provisions of the 
Transportation Act and Sections 15a@ and 19a of the Interstate Commerce 
Act and excluding pretium affectionis as irrelevant, provides but two tests, 
or measures of value, to wit, value in use and value in exchange. 
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By proposition i, value in use is eliminated thus: 


The test of value in use is inapplicable because of the provisions of 
the Transportation Act and Sections 15a and 19a@ supra (now allcated in 
the Code to the Interstate Commerce Act), and because, for rate-making 
purposes, it involves the so-called vicious circle, whereby the more a carrier 
earns the more it would be entitled to earn, and so hence to infinity. 


By proposition j he eliminates value in exchange thus: 


For all practicable purposes, value in exchange cannot be considered 
because of the conceded impossibility of procuring a buyer for a great rail- 
road property, at its actual value or at either its prudent investment value, 
or its value arrived at by taking the present reproduction cost, less depre- 
ciation. 


But in proposition & he appears to set “fair and reasonable mar- 
ket value” as the thing to be found, and likens it to value in ex- 
change. Having stated in proposition & the thing sought, he goes 
on to tell how it shall be found. What he says in & should be read 
carefully, for it is the weak link in his chain of reasoning. If 
Judge Faris intends to set up market value as the rate base and 
recapture base, he is illogical. Market value depends on earning 
power present and prospective, actual and anticipated, and mar- 
ket value would therefore be eliminated by the reasoning pre- 
sented in proposition 7. Proposition k reads as follows: 


Value in exchange is tantamount to fair and reasonable market value, 
which is made up of expert opinion, but which is not necessarily dependent 
upon either original cost or the cost or reproduction new at the time of sale, 
or at the time of the valuation, and therefore, the value of the physical prop- 
erties of a common carrier under the recapture provisions of the Interstate 
Commerce Act ought to be the net result of expert opinion, reasonably and 
honestly exercised (and informed by a consideration of the information re- 
quired by statute to be obtained), as is to be deduced from a fair analysis 
of the items considered and of the methods employed in the valuation, and 
the items considered and the methods employed should, in addition to the 
use in the valuation of the statutory information (Sec. 19a Subdivision [6], 
Interstate Commerce Act, as amended Feb. 28, 1920, and June 7, 1922), 
take into consideration the average of known price-levels for both labor and 
materials over a fair term of years preceding the valuation, as well as for a 
fair term of years thereafter, based on the trend of such levels according to 
historical observation and human experience. 
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SOLUTION OF THE VALUATION PROBLEM 

Notwithstanding the helpful discussion by Judge Faris of 
what is value for rate making and recapture and how it is to be 
found, the decision in the O’Fallon case leaves the controversy 
about where it was. In the case of Smyth v. Ames, which is so 
often quoted, the Supreme Court said: “What the company is 
entitled to ask is a fair return upon the value of that which it 
employs for the public convenience.” Perhaps the solution of the 
valuation problem is to be found in the determination of “that” 
which is employed for the service of the public. This seemingly 
is the logical first step to be taken. With the determination of 
this question the whole difficulty would be vastly simplified if 
not actually resolved. If it be true, as contended by Mr. Fisher 
and others, that the thing furnished is merely money, then the 
problem would be resolved into the determination of how much 
money had been furnished or was being furnished by the stock- 
and bondholders. On the other hand, if it be true, as contended 
by counsel for the railway companies, that the thing furnished is 
a railway equipped and manned and performing service, then 
the problem is resolved into consideration of the railway as a 
functioning plant. And as the Court declared in Smyth v. Ames 
that the company is entitled to a fair return upon “the value of 
that which it employs” in serving the public, a declaration which 
the Court has again and again reiterated, it would appear that 
the railway must be valued as of the time of performance of 
service and not as of some past time. With value determined by 
earning power ruled out, only cost of reproduction at prices and 
wages fairly representative of the time or period under consider- 
ation would be left. On the equity side, a value measured by the 
amount of money the users of the railways would be obliged to 
expend to produce the facilities employed in their service should 
not seem unreasonable. Furthermore, if “that” which is devoted 
to the public service is the thing to be valued, “good will’ and 
“going concern” would be automatically eliminated from consid- 
eration. “Franchise value” would also be eliminated except in so 
far as expenditures were involved to obtain authority to organ- 
ize and do business. Grorcr G. TUNELL 

CHICAGO 





THE CANADIAN INDUSTRIAL DISPUTES 
INVESTIGATION ACT 


Since its inception in 1907 the Canadian Industrial Disputes 
Investigation Act has not only attracted the attention of stu- 
dents of labor problems the world over, but has also aroused the 
interest of governments and other institutions concerned with 
the question of industrial relations. Many articles have been 
written about its history and underlying principles, and a num- 
ber of investigations have been made in an effort to find out to 
what extent the Act has been successful in accomplishing its 
avowed object, “To aid in the prevention and settlement of 
strikes and lockouts in mines and industries connected with pub- 
lic utilities.” Among the latter, the studies of Dr. Squires and of 
Mr. Selekman are well known,’ especially the former’s. But 
since these were made about ten years ago there is justification 
for presenting the results of a more recent analysis. One of the 
objects of this paper, therefore, is to set forth certain significant 
facts and figures relating to the actual administration of the 
Act, and to compare some of the observations made a decade 
ago relating to its efficacy with those based on a study of its op- 
eration from April 1, 1919, to March 31, 1924. The second pur- 
pose of the paper has to do with the declared unconstitutionality 
of the Act and its subsequent amendment, to tell why the validi- 
ty of the Act was questioned, to trace its progress through the 
courts, and to describe the essential features of the amendment 
necessitated by the decision handed down by the Judicial Com- 
mittee of the Privy Council in January, 1925. 

The statistical analysis that follows does not cover the oper- 
ation of the Act from April 1, 1924 to the present, because of the 

* Benjamin M. Squires, “Operation of the Industrial Disputes Investigation 
Act of Canada,” U.S. Bureau of Labor Statistics Bulletin 233, July, 1918, sum- 
marized and reproduced in part as chap. xliv of Trade-Unionism and Labor Prob- 


lems (2d series), by John R. Commons, B. M. Selekman, “Nine Years of the Ca- 
nadian Act,” Survey, March 31, 1917. 
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uncertainty surrounding the constitutionality of the Act during 
the first part of this period, and the short lapse of time since its 
amendment, or the period between Dr. Squires’s study which ex- 
tended down to December 31, 1916, and the beginning of the fis- 
cal year, 1920, because of its abnormality. 

Before turning to its actual operation a few words 2bout the 
main provisions of the original statute will not be out of place. 
Previous to the 1925 amendment an industrial dispute of almost 
any nature between an employer and ten or more of his em- 
ployees, which they themselves could not amicably settle, had to 
be referred to a board of conciliation and investigation if the 
employer in question operated “any mining property, agency of 
transportation or communication, or public service utility, in- 
cluding, except as herinafter provided, railways, whether operat- 
ed by steam, electricity or other motive power, steamships, tele- 
graph and telephone lines, gas, electric light, water, and power 
works.” A strike or lockout in any of these industries before the 
dispute had been referred to and was reported on by a board was 
unlawful, and fines were prescribed by the act—though such a 
provision was practically inoperative—for those refusing to 
abide by the law. Thirty days’ notice of intended changes af- 
fecting wages and hours had to be given; and if either party 
took exception to the changes proposed by the other and a dis- 
pute followed, no changes were to be made until a board had 
investigated and issued its report. Provision was also made 
whereby disputes in industries other than those mentioned could 
be brought under the Act, either by the agreement of both par- 
ties to such procedure or by the exercise of certain powers of 
initiative given to the minister of labor and municipalities. The 
characteristic features of the Act were, and still are, compulsory 
investigation and a time limitation on strikes and lockouts in 
those industries upon which the public is vitally dependent. The 
1925 amendment, while restricting the scope of the Act, did not 
alter its fundamental principles. Other important phases of the 
measure will be touched on at various points in the following 


pages. 
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I. THE ACT IN OPERATION 


During the five-year period 1920-24’ a total of 246 applica- 
tions were made for boards of conciliation and investigation, 
over gO per cent coming from employees. Five disputes came 
under the operation of the Act without either party to the dis- 
pute making application for a board. In four cases boards were 
set up at the request of a municipality, a power granted to mu- 
nicipalities by the 1918 amendment to the Act, which authorized 
the minister of labor to establish a board upon his own initiative 
or upon the request of a municipality where in any industry a 
strike or lockout had occurred, or, as added by the 1920 amend- 
ment, when a strike or lockout seemed imminent. Under this 
provision the minister, on his own authority, established one 
board during the period under survey. 

From Table I it will be seen that of the total number of ap- 
plications, 175 related to disputes in industries within the direct 
scope of the Act, as compared with 217 applications from March 
22, 1907, to December 31, 1916.° In making comparisons be- 
tween these two periods, however, several facts should be borne 
in mind. The amendment of 1920 provided for the establishment 
of a single board where a number of individual employers, com- 
panies, or corporations were acting together, or which, in the 
opinion of the minister of labor, had interests in common. Prior 
to this time separate boards were set up for each employer. An- 
other point to be remembered is that the Canadian Railway 
Board of Adjustment No. I was set up in 1918 to handle disputes 
between the railway companies and the six railway brotherhoods. 
Down to the end of the fiscal year 1924 more than 190 cases 
came before this board, many of which would otherwise have 
been dealt with under the Industrial Disputes Act. And finally, 
from 1918 to 1923 disputes connected with public utilities under 

* The five fiscal years, April 1, 1919, to March 31, 1924, form the period that 


has been covered in the present analysis. The statistical data have been gathered 
from the Labour Gazette and the annual reports of the Department of Labour. 

* Dr. Squires includes “only those applications in which action was taken by 
the department of labor contemplating the establishment of a board of concilia- 
tion and investigation.” In Table I all applications have been included. 
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provincial or municipal control were not considered as coming 
within the direct scope of the Act. 


Of the 175 applications received for boards from industries 


to which the Act was directly applicable, only 111 boards were 


TABLE I 
APPLICATIONS FOR BOARDS AND Boarps ESTABLISHED 


























Party MAKING APPLICATION Boarps 
P—— Const!- 
TUTED AND 
Employees| Employer | Others TIONS | REPORTING 
I. Disputesaffecting mines, trans- 
portation and communication, 
“— other public utilities 
. Mines 
iad cidcuennenakee 16 I 2 19 12 
fen ES ARs fees See 3 3 
2. Transportation and com- 
munication 
@) Railways...........00. A tas ieatas I 62 32 
b) Street railways........ 40 a Eee 46 36 
a Si Frere ohererker. 4 4 
RS os Sc vcceeame 12 a Bag tte 16 7 
¢) Telegraphs............ J Re ees 8 5 
J) Telephones........... Di Bev deessteccteaeu 3 I 
3. Miscellaneous 
Light and power......... Ne Ee: Ae eee 14 Ir 
, | Se are 161 II 3 175 III 
II. Disputes not falling clearly 
within the direct scope of the 
Act* 
1. Public utilities under pro- 
vincial or municipal control 
a) Civic employees. ...... a. rane SPOR ee 18 9 
b) Street railways........ 5 a Sees 6 3 
c) Light and power....... ae Seer Rs ae Saas 
2. Miscellaneous............ 35 6 2 43 19 
0 eae 61 7 2 71 31 
Grand total....... 223 18 5 246 142 




















* Two applications were made jointly by employers and employees; in the above table each was 
credited with taking the initiative once. 


constituted and turned in reports. In other words, 63 per cent of 
the applications were followed by the establishment of a board.‘ 


*In a small number of disputes boards were established but did not turn in 


reports. 


For the sake of convenience and consistency, in tables II-V inclusive 


only those boards turning in reports have been considered as having been estab- 


lished. 
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The chief reasons why boards were not set up will be seen in 
Table II. 

Direct negotiations between the disputants after the applica- 
tions had been sent in made the constitution of boards unneces- 























TABLE II 
REASONS FOR NON-ESTABLISHMENT OF BOARDS 
Way Boarps Were Nor Ser Up 
ApPti- yy Medle 
“Re- | Ser | Direct | tion by Not | |Gonsent) Miscell- 
cEIveD| Up | Nego- | Depart- } ame ~~ aneous 
tiation |ment Sy of Act | ployer Reasons 
I. Disputes affecting mines, 
transportation and com- 
munication, and other pub- 
lic utilities 
1. Mines 
% Serer 19 7 2 2 @ Biseads 2 
Ul 7a eh ee ees Teepe Gee Ses {Aes 
2. Transportationandcom- 
munication 
3 PLS. i-0.0.0..6 100 62 30 10 6 i PRS II 
b) Street railways..... 46 10 6 Pa Seas er. I 
ae Tee, TESer ayes Lakes A Wee 
d) Shipping.......... 16 9 4 2 ie eae I 
e) Telegraphs......... 8 3 I B dhancsctinettes I 
Telephones........ 3 2 a ee E Sacectciaas 
3. Miscellaneous 
Light and power...... 14 3 I ae epee te ee I 
, | ee 175 64 25 15 a eee. 17 
I. ee not falling clearly 
within the direct scope of 
the Act 
1. Public utilities under 
provincial or municipal 
control 
a) Civic employees....| 18 9 i see ae ? ee 
b) Street railways..... 6 3 I I Se Se Se 
c) Light and power....| 4 4 I I I “ae 
2. Miscellaneous......... 43 24 3 I 3 i ee 
. Sa 71 40 10 3 5 a 
Grand total....] 246 | 104 35 18 12 22 17 


























sary in twenty-five disputes in industries within, and in ten dis- 
putes in industries not within, the direct scope of the Act. The 


mediation of the Department of Labor rendered board proced- 
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ure unnecessary in a total of eighteen disputes. The compara- 
tively large number in the miscellaneous group include, among 
others, those applications in which the dispute in question was 
referred to a board already in existence, and those in which the 
dispute in question had not reached such a stage as to justify the 
establishment of a board. 

Less than half, or, to be exact, 44 per cent, of the applica- 
tions received for industries not directly under the Act were fol- 
lowed by the establishment of boards. The refusal of the employ- 
ers to consent to such procedure was the principal contributing 
factor to this low percentage. 

The preponderantly higher percentage of applications com- 
ing from employees and the relatively large number of refusals 
of employers to agree to the establishments of boards where the 
consent of both disputants is required roughly indicates the ex- 
tent to which the parties believe they stand to gain or to lose by 
the reference of their disputes to a board. And along with other 
evidences, it also serves to show the attitude of labor toward 
the Act. 

The application for a board having been received, and the 
dispute being one within the compass of the Act, in the opinion 
of the minister of labor, the next step is the establishment of a 
board. The Act provides that in the event of either of the dis- 
putants failing to recommend his or their member to the board 
within a certain period of time, usually five days, or if the first 
two nominated and appointed fail to agree on a third, the minis- 
ter of labor shall appoint such members on his own authority. 
The manner in which this provision has worked out in practice 
is very interesting and significant. 

Of the 142 boards constituted, only 44, or 31 per cent, were 
appointed in the regular way, that is, by each party to the dis- 
pute recommending its member, and the two thus recommended 
and appointed suggesting a third. In eighty-eight cases, or 62 
per cent of the total, the first two members failed to nominate or 
agree upon a chairman, and the minister made such appoint- 
ments without recommendations. The employees’ interest in the 
Act is shown by the fact that on only three occasions did they 
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fail to nominate their member, while on twenty-four occasions 
the employers failed to recommend theirs. 

Taking the industries within the direct scope of the Act by 
themselves, it is seen in Table III that of 111 boards set up, only 


MANNER OF APPOINTMENT OF BOARD MEMBERS 








APPOINTED BY MINISTER OF LABOR 
WITHOUT RECOMMENDATION 























Boazps wean 
pen REGULAR Employees’|Employers’ 
Way Chairman} Repre- Repre- 
sentative | sentative 
I. Disputes affecting mines, trans- 
portation and communication, 
and other public utilities 
1. Mines 
ere eee 12 7 S Discscadd 2 
| ea 3 I ee ee er 
2. Transportation and com- 
munication 
*} re 32 7 ae, Ane eee 10 
b) Street railways........ 36 5 30 3 5 
OU ee O Bicccess Th Perea. SA Ser 
Op S66 x ceo assed 7 I i ieiaesnsan 3 
@) TEGINODS..... 2.000 5 2 ee Sere a rreree 
ie eee ‘Sa Pere B Sichvsweaeaeenees 
3- Miscellaneous 
Light and power......... II 2 S Bisescus 2 
4 55 340ce0er III 25 78 3 22 
II. Disputes not falling clearly 
within the direct scope of the 
ct 
1. Public utilities under pro- 
vincial or municipal control 
a) Civic employees....... 9 8  ‘Bisstecandee decibecs 
? Street railways........ 3 By Bs skikenddbons beneubbamentba 
a See Aree ere rere rors Semee es, Laie oo 
2. Miscellaneous............ 19 8 Re Pree 2 
Ws 6B cistecess 31 19 a ey 2 
Grand total....... 142 44 88 3 24 




















twenty-five, or 23 per cent, were established in the regular way. 
Seventy-eight, or 70 per cent of the total, had chairmen appoint- 
ed by the minister of labor without recommendation. 





It is quite apparent that the board representatives of the 
parties to the disputes have experienced a great deal of difficulty 
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in agreeing upon the important third member of the board, the 
chairman. It is too much to infer that their delay in making 
nominations or their acquiescence in the minister’s making such 
appointments on his own authority has been totally due to their 
mutual belief in the wisdom of the minister in choosing the third 
member. The chairman has the deciding voice in making deci- 
sions, and under any circumstances it would be difficult to choose 
individuals who would be equally satisfactory to both parties. 

An examination of the personnel of the 142 boards shows 
that 44 chairmen acted once; 11 acted twice; 6, three times; 1, 
four times; 1, five times; 3, six times; 1, seven times; 1, ten 
times; and 1, fourteen times. The chairman acting on fourteen 
boards was Judge Snider, of Hamilton, Ontario, and the disputes 
which these boards handled covered a wide range of industries: 
steam railways, street railways, light and power, a telegraph 
company, packing houses, etc. Apparently Judge Snider has 
given a considerable amount of satisfaction; but at the same 
time the fact must not be overlooked that of the fourteen times 
he acted as chairman, on ten occasions he was appointed by the 
minister of labor on his own authority. The chairman who act- 
ed on ten boards and the one who acted on seven were in every 
instance appointed by the minister in absence of nominations 
from the other two members of the board. 

Turning to the employers’ representatives, we find that Mr. 
G. D. Kelley, barrister of Ottawa, acted on thirteen boards; an- 
other gentleman on eleven; and another on seven. Sixty-four 
acted but once. Mr. Fred Bancroft, newspaper man of Toronto, 
represented the employees on twenty-one boards; another gentle- 
man on eleven; and two others on seven each. Sixty-five acted 
on one board only. 

It is evident, therefore, that while all the boards are tem- 
porary, there has been a certain degree of similarity in their per- 
sonnel. 

The Act provides that the report of the majority of the mem- 
bers shall constitute the board’s report. The dissenting member, 
however, is entitled to present a minority report, a right which 
is usually taken advantage of. This raises the interesting ques- 
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tion: ‘What percentage of the decisions handed down have been 
unanimous?” The answer to this query is set forth in Table IV. 


It will be observed that slightly more than half of the deci- 


sions in connection with disputes in industries directly within 


TABLE IV 


Decisions GIVEN BY BoaRrps 








Nor Unanmous 























Boarps = , , 
Reporrine | UNANIMOUS | E —y as —~ 
sentative sentative 
Dissenting | Dissenting 
I. Disputes affecting mines, trans- 
portation and communication, 
and other public utilities 
1. Mines 
Binion nkendsuasae 12 7 3 2 
fae 3 SD iesdeace hiveetade 
2. Transportation and com- 
munication 
‘3 0 Serr 32 18 10 4 
b) Street railways........ 36 14 16 6 
We I so ce svacexcesa 4 O° Bs teesesad 2 
Oe oe dnccssewania 7 5 i Bs semen 
re 5 3 DB §6Risneanenee 
Co. ees ©: Rican cecs eee kcceeeeen I 
3. Miscellaneous 
Light and power.......... II 6 4 I 
, See III 58 37 16 
II. Disputes not falling clearly 
within the direct scope of 
the Act 
1. Public utilities under pro- 
vincial or municipal control 
a) Civic employees....... 9 5 3 I 
b) Street railways........ 3 DD “Ricatha aos sueee rte 
eS ee eee: Rene ee Seer keer rere Speen ne 
2. Miscellaneous............ 19 14 3 2 
_ eee 31 22 6 3 
Grand total....... 142 80 43 19 























the scope of the Act were unanimous, including two reports in 
which exception was taken by one of the members to certain 
items, and another in which both the employer’s and the em- 
ployees’ representatives turned in minority reports on a number 
of points. The percentage of unanimous decisions in other in- 
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dustries is larger, twenty-two out of thirty-one, as might natural- 
ly be expected when the consent of both disputants must be had 
before a board will be established upon the request of either. 

In thirty-seven decisions, or one-third of the total in disputes 
directly under the Act, the employees’ representative took ex- 
ception to the recommendations of the majority, and in all but 
two cases turned in a minority report. The employer’s represen- 
tative dissented in sixteen of the decisions, also submitting a 
minority report in all but two cases. 

Because of the rather low percentage of unanimous decisions 
it is to be expected that not many of the reports would be accom- 
panied by a signed agreement between the disputants, which, ac- 
cording to the Act, is legally binding. Twenty out of 111 reports 
dealing with disputes directly within the scope of the Act were 
accompanied by signed agreements between the two parties. Of 
these, seven were in connection with railways; four with the 
light and power industry; three with street railways, and two 
each in conection with coal mines, express companies, and tele- 
phone companies. The records also show that thirty-two of the 
decisions were reported as being acceptable to both parties or as 
forming the basis of an agreement. For the remainder of the re- 
ports, fifty-nine in number, nothing was said as to the exact man- 
ner of their acceptance or rejection, except as can be inferred 
from those followed by a strike or lockout, of which there were 
eight. 

Of the thirty-one reports for disputes in industries not with- 
in the direct purview of the Act, three were accompanied by 
signed agreements, and twelve were reported as being acceptable 
to the disputants or as forming the basis of a new agreement. 

The chief fault that labor has found with the Act has been 
its nominal, legal check on strikes preceding and during the ref- 
erence of a dispute to a board. The success of a strike is largely 
dependent on its occurrence at the psychological moment, and 
the psychological moment is seldom after a statutory declaration 
has been made that a strike will take place unless the matter in 
dispute is settled or referred to a board. 

According to the Act, the minister of labor is supposed to 
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establish a board within fifteen days of the receipt of the appli- 
cation. The extent to which the provision is followed out can be 
gathered from Table V. Of the 142 boards established, only 56, 
or 39 per cent, were set up within the allotted time. The temain- 
ing 61 per cent were constituted after fifteen days’ duration, 
quite a number having been established after a period of forty- 
five days. 

No definite time limitation is prescribed for the board to 
turn in its report, and we find that only 23 per cent of the reports 


























TABLE V 
Time FROM RECEIPT OF APPLICATIONS FOR BOARDS TO 
THEIR REPORTS 
From Receipt of| From Constitu-|From Receipt of 
Application to | tion of B Application until 
Days Constitution of ajuntil Its Report|Report of Board* 
Board (Number}| (Number of umber of 
of Boards) Boards) Boards) 
ge POTS 56T 33 7 
ere 53 54 27 
| rere 14 23 28 
ear ? 14 26 
a 5 7 25 
im ee ee 2 7 II 
Over 100....... 5 4 18 
5 rr 142 142 142 














* In a smali number of cases preliminary reports have been issued; 
the dates of these have been used, rather than the dates of the final reports. 

t Including three boards established on the same day that the ap- 
plication was received. 


were made within fifteen days. The largest number, fifty-four, 
were made from sixteen to thirty days after the board was con- 
stituted. 

Combining the two periods in order to ascertain the length 
of time elapsing between the receipt of the application for a 
board and its report, during which it is illegal to declare a strike 
or a lockout, it is evident that the length of the intervening pe- 
riods adds weight to labor’s claim of the impaired effectiveness 
of the strike under the Act. It should be pointed out, however, 
that while labor recognizes the disadvantage of the limitation, it 
also recognizes the benefits to be received from the Act as a 
whole, and that the demand for the removal of this feature, 
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while obviously desirable from the workers’ point of view, has 
not been pressed with the same enthusiasm and force that it was 
a few years ago. This change in the attitude of organized labor 
is doubtless due in part to the fact that while penalties are pre- 
scribed for illegal strikes, these penalties are seldom enforced. It 
will be seen from Table VI that a very large number of the 
strikes and lockouts in industries within the direct scope of the 
Act are never accompanied by application for a board of refer- 
ence. From 1920 to 1924 there were 142 such strikes and lock- 
outs, involving 68,375 employees and resulting in a time loss of 
1,719,649 working days,° compared with 87 strikes and lockouts, 
23,385 employees, and 181,225 working days for the period 
from March 22, 1907, to December 31, 1911, and with g1 strikes 
and lockouts, 33,137 employees, and 991,453 working days for 
the period from January 1, 1912, to December 31, 1916.° 

These strikes and lockouts are illegal; but in addition there 
are those which take place before the board to which the dispute 
has been referred makes its report. From 1920 to 1924 there 
were 18 such strikes and lockouts, with 16,551 employees, and 
a time loss of 1,183,702 working days; for 1907 to 1911, 20 
strikes and lockouts, 21,024 employees, and 1,782,976 working 
days (including 44,000 days lost in 1912 in connection with a 
strike beginning prior to 1911); for 1912 to 1916, 6 strikes and 
lockouts, 2,732 employees, and 60, 180 working days.’ 

The legal strikes and lockouts, those beginning after the 
boards have made their reports, for 1920-24, formed 4.8 per 
cent of the total number directly under the Act; the employees 
involved, 17.1 per cent; and the working days lost, 9.1 per cent. 
For the period 1907-16, the percentages were as follows: num- 
ber of strikes and lockouts, 8.1 per cent; employees affected, 
20.2 per cent; working days lost, 37.7 per cent. 

* Fourteen of these strikes, involving 6,284 employees with a time loss of 


133,031 working days, were over union recognition in the mining industry, and 
consequently might be excluded from those disputes directly under the Act. 


* Squires, op. cit., pp. 44, 45. 
* Ibid. 





w 
.S) 
< 
~H 
& 
> 
< 
Q 
i] 
: 
& 
8 
= 
= 
~ 
= 
= 
= 
1S) 


“SoUTUT [¥OO UY 980q} TPA popnpouy SIUTUT [eIoUT UT SIALNS [[PUIS Om} JO UO oq AvUI azITL, | 
OGY] PUB DOR YIDUOD oq} 


Jopun poppuvy OM} pus ‘raAC]dure yUSIOPIp & YILM 193%] ILM IeOp 03 “FOV 943 Jo odoos oq} UITIIM 3OU SayndsIp UaAIs 0} ZaTBTPOI suopwoqide U2AIe BUIPNPUI JON » 





vor 


gtr 


gf 


zor 





qamod pue 34q3ry 
snoouryy. 
sauoydayay, 

sydeiZajoy, (9 





soyndsiq] Jo sequin 





peininsuo,) 
JON prvog 





peangnsuo; 
prvog 





yodey 
oyodsy | 81 20% 
paynyrsuos | 3 ing ‘prvog 
ION prv0g |e SkaT sone 20) ope 

BupUsUTWOD| »ouyuruIo,) 

















S}NOWI07] 10 


FFLNIS Uy Suplnsey ION soyndsyq 





SINOIPOT] PUB s9qLIS 








SONAAAATY AOA AAV SVM, NOLLVOTIddy HOH, NI SaLAASICy 











LOY GTHL 40 AdOOG LOATaIC] NIHLIIM SaIaLSOGNy] NI SaLodsiq 


IA ATAVL 








C. E. DANKERT 


“Po}NjINSUOS 30U 919M SPIO BOTY Ul 901g} OsTe ‘pozs0dez jou sem 
poqseye seeXojdure yo raqunu 94} YIM 10; 3Nq ‘poyNzNSUOD 919M SPIVOG OITA UI INF] JO 9yII}s Ul FZUT[NSeI OU (SeUTUI [eOD UT U2AVS) SoyNdstp ouTU a19M aI9qT ¢ 





069‘ Sof 


logs ‘1£¢ 


zzo‘gb § |gfS‘Sgz jofr‘ be 6LS ‘Lr 


SLE‘g9 





vere 


oof 

z1e‘¢ 
1Sv‘g 
ol6‘E 
QLL ‘vz 


i061 ¢ 


look 
z1e‘e 
ogg ‘9 
oL6‘E 
vLo‘gr 
Le ‘glz 


$z6‘or 





Sgo‘e 
Slz 
gle sz 
Sof‘o 
0oL6‘E 
6oz ‘Lt 
1z0 ‘Sz 


zl6‘ez £oS ‘vr 

















gSS'L 











Jomod pure 3437] 
SNOOUTIIOST 
souoydaay, 
sydeiZajay, 
Surddrysg op 
ssordx'y 8 ( 


-numm0) pue uoneodsuesy, 





tpapegy seeXojdurg jo raqumy 





paynynsuo; | paynynsu0; a po sede 
aa, oe notin, Jaye 
Zumusulwi0; 














yodey 


10} OTB 
-yWddy 1032 
Surusurws07; 





preog ‘jo 
conninsu07 
21052q 
Zurjyeuruiay, 
yng ‘10: 
uoneoyddy 
_ 10ug 





ur 0) 








SANS Ut ZuNnmsay iON soyndsiq7 


Fama SjNOYO] PUL 97175 











SONTAAATY AOA AVY SVM\ NOLLVOTIddy HOI NI SALOASIC[ 

















panuyuod—TA ATAVL 





~ 
1S) 
x 
~ 
Ry 
NS 
> 
<. 
Q 
| 
<x 
~~ 
Re 
5 
3 
= 
= 
a 
Q 
<x 
a 
< 
© 





Log‘ bLv'1 


grZ‘1S1 


Sor‘ 16z 


vzo‘or 


6¢9‘612 ‘1 














bog ‘Szz‘t 





Szf‘ez 





616‘ Soz 











z£C ‘ov 


0$6‘9 


Lzo‘1z 
Stg‘Sbx 
696‘orf ‘1 





sory sABq] Zurqi04 Jo Joquinny 


Jomod pur 343rqJ 
SNOsUeTSOSIPL 
souoydaay, (f 
sydeisajay, (9 
Suiddiys (p 
ssoidxq (29 





peinjnsuo; 
ION prvog 








peyngnsu0; 
prvog 


paynynsuo,) 
ION prvog 





prvog 
jo y0d9 
pus done 
“SALT Joe 
SZurusum0(p 





Sit 910}9q 
wng “prvog 
10} WOTBD 
~yddy 13338 
SupusurM0Z 





pivog ‘jo 
worNnzysu0; 








SjnOWIo'T 10 


SFL Ul SuyMsey ION sayndsiqy 





SNOW] PUL S99LNS 








SONAAAATY AOA AAVPY SVM, NOLLVOTIddy HOI NI SALOASIGG 














panuyuoys—IA ATAVL 








156 C. E. DANKERT 


It can be inferred from the preceding paragraph that the il- 
legal strikes and lockouts for the period 1920-24 have not only 
been relatively more numerous, but also relatively more exten- 
sive in the number of employees affected and the working days 
lost than for the period covered by Dr. Squires, 1907-16. One im- 
portant illegal strike alone, in the coal mines of southern Alberta 
and British Columbia, from April 1 to August 23, 1922, in- 
volved 7,538 workers and a time loss of 931,960 working days: 
32 per cent of the time loss of all illegal strikes. Another, in Cape 
Breton, in the early part of 1924, affected 10,585 miners and en- 
tailed a time loss of 315,405 days. An important strike taking 
place after the board’s report, and therefore legal, should also be 
mentioned. This was a strike in the Nova Scotia coal fields in 
1922, involving 14,353 employees and a time loss of the 258,354 
days: 89 per cent of the loss for all legal strikes. 

Going a little beyond our period, we find another strike in 
the Alberta and southeastern British Columbia coal field lasting 
from April 1 to October 20, 1924, affecting 7,403 employees, and 
entailing a loss of 1,224,159 working days; and also one in Nova 
Scotia in 1925, affecting 11,463 miners and resulting in a time 
loss of 1,478,727 working days. It is quite obvious, therefore, 
that the Act has not been successful in preventing strikes in the 
mining industry. 

Of the total number of disputes in industries within the di- 
rect scope of the Act, 168, or 54.9 per cent, resulted in strikes or 
lockouts; 138, or 45.1 per cent, did not result in strikes or lock- 
outs. These percentages do not vary a great deal from those for 
the period 1907-16: 222, or 56.2 per cent, of the disputes re- 
sulted in strikes or lockouts; and 173, or 43.8 per cent, did not 
have such an outcome.* For the years covered by this analysis, 
102 of the 123 disputes in the mining industry resulted in a strike 
or lockout, 11 of the 59 in connection with railways, and 17 of 
the 56 in connection with street railways. 

Examining the disputes in industries to which the Act is not 
clearly and directly applicable, the following results are ob- 
tained: a total of seventy-one applications were received; thir- 


* Squires, op. cit., p. 46. 
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ty-one boards were constituted; in six disputes a strike or lock- 
out occurred, all before the boards had made their report. In 
forty cases boards were not constituted; one dispute resulted in 
a strike, and another, also resulting in a strike, was declared to 
be outside the compass of the Act. 

Quantitative methods as applied to the measurement of the 
effectiveness of the Act have many serious weaknesses. Never- 
theless it is possible to form some idea of the extent to which the 
Act has aided in the prevention and settlement of disputes from 
the statistics that have been presented and the remarks that have 
been made. That it has failed to prevent many strikes, some of 
very great magnitude, is quite obvious; that it has succeeded in 
preventing quite a number, while not capable of exact statistical 
proof, can be inferred partly from the number of disputes within 
its scope which did not result in strikes or lockouts—though the 
outcome might have been the same in some cases had the Act 
never existed—and partly by the attitude of the employers, em- 
ployees, and the public toward the Act. 

Despite changes in the party in power at Ottawa, the princi- 
ple of the Act has never been tampered with; the attitude of or- 
ganized labor, while strongly opposed to the measure during 
1916 and 1917, now, on the whole, is enthusiastically in favor of 
it; and no very strong opposition from the employers has ever 
been apparent. The speed and readiness with which the Act was 
amended after the Judicial Committee of the Privy Council de- 
clared it to be unconstitutional in its existing form is also indica- 
tive of its place in the esteem of the Canadian people. 


Il. THE UNCONSTITUTIONALITY OF THE ACT AND ITS 
AMENDMENT® 


Leading up to the recent legal proceedings in connection 
with the Act, two problems, intimately related to each other but 
distinct enough to merit separate treatment, arose about its ap- 
plication. Was it within the power of the federal government to 

*See Judicial Proceedings respecting the Constitutional Validity of the In- 
dustrial Disputes Investigation Act; M. Mackintosh, Government Intervention 


in Labour Disputes in Canada, supplement to the Labour Gazette, March, 1925; 
the Labour Gazette, 1923, 1924, 1925. 
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intervene in disputes in which the employer was a municipality 
or province? Was it within the constitutional competency of the 
Dominion Parliament to pass such a statute as the Canadian In- 
dustrial Disputes Investigation Act in view of certain powers as- 
signed exclusively to the provinces under section g1 of the Brit- 
ish North America Act of 1867? 

In 1917 a dispute between the Edmonton Street Railway 
Company and its employees resulted in the latter applying for a 
board of conciliation and investigation. In compliance with their 
request the minister of labor set up a board. The city, how- 
ever, refused to accept its services and applied for a restraining 
order, not openly asserting that the Dominion government had 
no authority over a dispute between a municipality and its em- 
ployees, but claiming that the dispute was not of such a nature 
as to come within the meaning of the Act, and that the workers 
who had caused the trouble were no longer employed. 

From the time of this incident unti! 1923 no disputes in in- 
dustries in which the employer was a municipality or a province 
were considered to be within the direct scope of the Act, and ref- 
erence of such disputes to boards could be made only with the 
consent of both parties. In 1923, however, the federal govern- 
ment again claimed jurisdiction over such industries. 

While the right to apply the Act to industries under provin- 
cial or municipal control had been doubted and denied by some 
people, others went farther and claimed that the Dominion Par- 
liament went beyond its jurisdiction in passing the statute in 
1907, and therefore the whole Act was unconstitutional. The 
first outstanding manifestation of such opposition was witnessed 
in 1911 in a dispute between the Montreal Street Railway Com- 
pany and its employees over alleged dismissals and discrimina- 
tion against the members of the union. The employees applied 
for a board; the Minister set it up; but the street railway com- 
pany applied for a prohibition order for several reasons, includ- 
ing the unconstitutionality of the Act. A temporary injunction 
was granted and the board refrained from its inquiries. When 
the case was heard, almost a year later, in November, 1912, by 
Mr. Justice Lafontaine, of the Superior Court of Quebec, the re- 
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quest for a permanent injunction was refused and the constitu- 
tionality of the Act was upheld. The decision was appealed, 
coming before the Superior Court of the Montreal District (in 
review ) in June, 1913. Apermanent prohibition order was grant- 
ed on the ground that the dispute in question was not of such a 
nature as to come within the scope of the Act; but the constitu- 
tionality of the Act was again affirmed. 

For about ten years the problem caused little concern. But 
in 1923 it was again brought into prominence, and this time with 
more important consequences. A dispute arose between the To- 
ronto Electric Commissioners and their employees over the ques- 
tion of wages and working conditions. Here, as in the two pre- 
ceding cases, the employees applied for a board and one was con- 
stituted. The Commissioners refused to nominate their member, 
so the minister of labor appointed one without a recommenda- 
tion. But when the board began to function they refused to have 
anything to do with it, applying to the Supreme Court of On- 
tario for an injunction to stop the board from exercising its in- 
vestigatory powers. The Commissioners contended that it was 
not within the jurisdiction of the federal government to set up 
boards of conciliation and investigation to inquire into the opera- 
tion of public utilities when they belonged to, and were operated 
by, a municipality, and also that the Dominion Parliament had 
no constitutional authority to legislate on matters affecting prop- 
erty or civil rights. The British North America Act, which might 
be looked upon as the written constitution of Canada, assigned 
certain powers exclusively to the provincial legislatures and cer- 
tain powers exclusively to the federal legislature, with the resi- 
due, in contrast to the system prevailing in the United States, 
belonging to the latter. Among the enumerated legislative fields 
within the exclusive jurisdiction of the provinces were municipal 
institutions and property and civil rights. Did the Canadian In- 
dustrial Disputes Act trespass on this territory? 

The Electric Commissioners asserted that it did in the most 
direct way. But the counsel for the defendants—the defendants 
in the case being the board of conciliation and investigation that 
had been appointed—while admitting that the subject matter of 
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the Act did not come within any of the enumerated fields belong- 
ing exclusively to the Dominion Parliament, maintained that it 
did not fall under any of those reserved exclusively to the prov- 
inces, and therefore, since the residue of power belongs to the 
Dominion Parliament, the Industrial Disputes Investigation Act 
was valid. Interference with property or civil rights was not the 
primary purpose of the Act, and such interference as did take 
place could be justified by the general purpose of the measure. 

Mr. Justice Orde, of the Supreme Court, took a different 
view, however, and granted an interim injunction restraining the 
board from going ahead with its inquiries. The Judge held that 
the Act interfered with property and civil rights and with mu- 
nicipal institutions. The first step had been taken in legal pro- 
ceedings which were to extend over a period of about sixteen 
months. 

The Commissioners now applied for a permanent injunction. 
The case was heard by Mr. Justice Mowat, of the High Court 
Division of the Supreme Court of Ontario, whose opinion dif- 
fered from that of Mr. Justice Orde. In his judgment, delivered 
on December 15, 1923, Mr. Justice Mowat asserted that the 
matters dealt with by the Act were of national concern, and 
therefore within the jurisdiction of the Dominion Parliament. 

The two judges who thus expressed opposite opinions on the 
same matter were of co-ordinate authority, and consequently the 
case was referred to one of the appellate divisions of the Su- 
preme Court of Ontario. A decision was handed down in April, 
1924, unfavorable to the plaintiff, the Toronto Electric Commis- 
sioners. Four of the five members of the court agreed with Jus- 
tice Mowat that the Act was intra vires of the Dominion Parlia- 
ment; that it provided machinery for investigating industrial 
disputes, “which disputes may, and in other cases will, develop 
into disputes affecting not merely the immediate parties thereto, 
but the national welfare, peace, order, and safety and the nation- 
al trade and business.” While admitting that the Act affected 
property and civil rights and in some cases permitted the estab- 
lishment of boards to deal with disputes between municipal- 
ities and their employees, the court was of the opinion that ac- 
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cording to the true nature and effect of the measure it was not a 
law in relation to municipal institutions, local works, property, 
and civil rights or matters purely local, as these words were used 
in the British North America Act. The fifth member of the court 
declared the statute to be unconstitutional because the disputes 
it dealt with were not of general Canadian interest and impor- 
tance, and also that no great national emergency had existed 
when the Act was passed, or on any occasion since that time, 
which would have justified its existence. The Toronto Electric 
Commission, he maintained, was not engaged in interprovincial 
business. It was formed by the authority of the province of On- 
tario, and was operated locally, and therefore the application of 
the Act to the dispute in question could not be justified on con- 
stitutional grounds. 

The adverse decision of the Supreme Court of Ontario led 
the Commissioners to take the case to the highest court of ap- 
peal, the Privy Council in England. On January 20, 1925, the 
Judicial Committee of the Council delivered its decision, revers- 
ing the judgment of the Ontario Supreme Court and declaring 
that the Act was one primarily affecting property and civil rights, 
and was therefore in its existent form ultra vires of the Dominion 
Parliament. 

The Dominion Parliament convened shortly after the deci- 
sion and immediately set about making the Act constitutional. 
On March 12 the minister of labor introduced an amending bill, 
the purpose of which was, in his words, “to limit the applications 
of the Act in terms to matters not within the legislative jurisdic- 
tion of any province.” In order to avoid misunderstanding and 
confusion in interpretation, the amendment specifically names 
the following industries coming directly under the Act:*° (a) 
works, undertakings, or business operated or carried on for or in 
connection with navigation and shipping, whether inland or mar- 
itime; (0) lines of steam or other ships, railways, canals, tele- 
graphs, and other works and undertakings connecting with any 
other or others of the provinces, or extending beyond the limits 
of the province; (c) lines of steamships between a province and 


* Report of the Department of Labour (1926), p. 11. 
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any British or foreign country; (d) ferries between any province 
and any British or foreign country, or between two provinces; 
(e) works, undertakings, or business belonging to, carried on, or 
operated by aliens, including foreign corporations immigrating 
into Canada to carry on business; (f) such works as, although 
wholly situated within the province, have been or may be de- 
clared by the Parliament of Canada to be for the general advan- 
tage of Canada, or for the advantage of two or more of the prov- 
inces; (g) works, undertakings, or business of any company or 
corporation incorporated by or under the authority of the Par- 
liament of Canada. 

The Act having once been declared unconstitutional because 
it invaded the exclusive jurisdictional territory of the provinces, 
it will be observed that care was taken to set forth clearly and 
more definitely its new scope: in general, to those industries or 
businesses in which the extent of direct results of labor disputes 
would extend beyond the confines of any one province. 

Certain other sections of the amending Act must also be no- 
ticed. It asserts the unquestioned right of the Dominion Parlia- 
ment to the residue of power, all disputes not being under the 
exclusive jurisdiction of the provincial legislatures coming under 
the Act. It states also that in case of any real or apprehended 
national emergency the governor-in-council may declare a dis- 
pute to be within the scope of the Act. Finally, and most impor- 
tant, it suggests that the provinces may transfer by legislation to 
the Dominion Parliament the right to deal with disputes which 
otherwise would be handled exclusively by the provinces. 

In the latter part of 1925 British Columbia passed the In- 
dustrial Disputes Act (British Columbia), making the Canadian 
Industrial Disputes Act applicable to all disputes which were 
within the exclusive jurisdiction of the province. Saskatchewan, 
Manitoba, New Brunswick, and Nova Scotia followed with sim- 
ilar laws. Alberta, however, did not fall in line with these prov- 
inces, but passed an act very similar to the Dominion measure, 
retaining within the province the right to deal with disputes 
within its exclusive jurisdiction. The province of Prince Edward 
Island has not acted either way, and, because of its small size 
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and agricultural population, there is little need for taking any 
such steps. In Quebec there are two statutes in existence which 
largely cover the handling of disputes exclusively reserved to the 
province: the Quebec Trades Disputes Act of 1901, and the Mu- 
nicipal Strike and Lockout Act of 1921. Ontario, the province 
from which the Toronto Electric Commission received its au- 
thority, and whose government took part in the proceedings 
leading up to the final declared unconstitutionality of the Act, 
has not carried out the suggestion contained in the amendment, 
nor does it seem likely that such action will be taken in the near 
future. Early in 1926 a labor member of the legislature intro- 
duced a bill similar to that of British Columbia, but it did not 
get beyond its second reading. 

The present position of the Canadian Industrial Disputes 
Investigation Act, therefore, is as follows: it is directly applica- 
ble to those industries specified in the amendment, to disputes 
which extend beyond the boundary of one province or which di- 
rectly affect the people of more than one province. In five out of 
the nine provinces it is applicable to all disputes which, in the 


absence of the enabling legislation passed by these provinces, 
would have been under provincial jurisdiction alone. Finally, it 
is still operative in disputes in other industries in which both 
parties agree to apply for a board, or in which a municipality ap- 
plies, and to those, if the minister sees fit, which have resulted 
: in or seem certain to develop into strikes or lockouts. 


C. E. DANKERT 
University oF CHICAGO 











TAXING RENTAL VERSUS TAXING SALABLE VALUE 
OF LAND 





A question which is, in the opinion of the present writer, worthy 
of some discussion is whether a tax on the rental value of land is the 
exact equivalent of a tax (at, of course, a sufficiently lower rate)* on 
the salable value, and, if not, whether there is any significant difference 
in effect between such taxes. 

The first point to be made is one with which the reader is probably 
quite familiar. It is based on the recognized relation between the rental 
and the salable value of land. That the salable value of a piece of land 
is arrived at by the process of capitalizing its expected future rents is 
generally recognized. A tax on rent high enough to take all the rent 
land was yielding, and which was confidently expected to continue to 
take all the rent throughout the future, would make the salable value 
of the land zero. Hence, no finite rate of taxation on the salable value 
of land can possibly be high enough to take all the rent. The indicated 
solution would seem to be, in case it is desired that taxation shall ab- 
sorb ail the rent, to base the tax on the rent or rental value, (at a rate 
of roo per cent) and not on the salable value. 

Yet it might be administratively possible to levy a tax equal to 100 
per cent of the rent while still levying it ostensibly on salable value. 
There would be, in the market, in the theoretically perfect case, a zero 
salable value. But assessors could put upon land a constructive salable 
value to be arrived at through capitalizing the rent which would be re- 
ceived by a private owner if the land were not taxed. 

There is, of course, a difference, even in the taxation of rent, be- 
tween taxing only the rent actually received from a piece of land and 
taxing its rental value. In the one case, no tax is levied on land held 
out of use for speculative or other purpose, however high may be the 
rent which such land would yield if used. In the other case the tax on 
unused land from which no rent was being received by the owner would 
be as high as if the land were yielding its entire potential rent. Hence, 


* Thus, if rent is capitalized into salable value on a 5 per cent basis, a piece 
of land yielding, and expected to continue to yield, just $100 a year would be 
worth, if half the rent were taken in taxation, $1,000. A 5 per cent tax on the 
salable value would also be a $50 tax. 
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in this latter case there would be a definite penalty against the holding 
of valuable land out of use. 

The question which is here chiefly to concern us is whether a tax 
based on salable value would be the same and would have the same 
effects as one based on rental value. It is obvious that either—and in 
the case of rental value the fact has just been commented on herein— 
differs from a tax on actually received rent, by virtue of its falling on 
unused, as well as on used, valuable land. 

Clearly there is no difference between a tax of 100 per cent on 
rental value and a tax on “constructive”? salable value levied at a cor- 
respondingly high rate. Or, in other words, it would be possible to levy 
a tax on such “constructive” salable value at such a rate that it would 
be exactly equivalent to a tax of 100 per cent on the annual rental 
value. 

However, due consideration will disclose a difference between an 
actual salable-value tax and a rental-value tax if not all but only a part 
of the rent is taken. For a tax on rental value means that marginal and 
below-marginal land is not at all taxed, since such land not only yields 
no rent but has no present rental value. On the other hand, a tax on 
the salable value of land does mean that land at or below the margin— 
or, at least, some of such land—is taxed. For there is some land which, 
although not now capable of yielding rent, will, it is confidently ex- 
pected, yield rent in the future. And this expected future rent is cap- 
italized into a present salable value. Any piece of land, no matter how 
poor from the viewpoint of present use, may have a salable value based 
on estimates regarding its future. 

It may be thought that in the foregoing considerations lies serious 
objection to the use of a tax on salable value; that a tax on the salable 
value of land, since it rests in some degree on marginal and even sub- 
marginal land, might be shifted, at least in part; and that a tax on 
rental value is much to be preferred. 

The difference in practical effect between a tax on salable and one 
on rental bare-land value is, however, with certain possible qualifica- 
tions, to be mentioned at the end of our study, unimportant or neg- 
ligible. And what difference there is does not seem to be clearly against 
the tax on salable value. Let us consider the problem point by point. 

The first consideration seems to tell rather in favor of taxing sal- 
able as against rental value. When land is speculatively held, this is 
likely to be for the reason that its value is thought to be rising. In such 


* See above. 
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a case, the salable value is usually higher than the current rental value 
will justify, being based largely on the expected larger future rent. To 
tax salable value, therefore, tends to tax at a somewhat higher rate 
land held out of use for speculation than to tax rental value. This will 
the sooner force speculators to disgorge. Of cource, where the land 
held out of use is below or barely at the margin of use, such speculation 
is, if not entirely harmless, at worst relatively so. And where it is well 
above the margin a rental value tax, if at a high rate, would sufficiently 
discourage speculation. 

What, now, of the difference between these taxes in the case of 
land which is used? In this case, too, the prospect of a higher future 
than present rental value will make a tax on salable value relatively 
the higher. (Though, also, a prospect of lower future rent would make 
it lower.) But this will involve no additional burden to the user of 
such land, as user, although the owner, as such, pays a somewhat high- 
er tax. The owner cannot charge as rent, to a user, any more in the one 
case than in the other. Nor will there be any additional burden to any 
prospective purchaser of the land. For the higher tax, present and 
prospective, on a piece of land the rental value of which is expected to 
rise and whose taxable salable value is, therefore, higher, will be cap- 
italized into a somewhat lower salable value for the land than such 
land would otherwise have. For whenever the expectation of a rise in 
the value of a piece of land is widespread enough to affect its market 
value (which is whenever it affects the estimates of two competing 
potential owners, of whom one may be the actual owner), this expecta- 
tion must, if assessment is based on actual market value and is known 
to be so based, carry with it also the expectation of the corresponding 
future and near-future taxes. The expectation of these higher taxes 
will keep the land from rising as high in value as it would rise if only 
the higher future rent, and not the higher taxes due to their being 
based on the higher salable value of land, were envisaged by owners 
and prospective buyers of the land. Obviously the very fact of a higher 
rate of tax on such land will in some degree lower the salable value on 
which the tax is based, but the capitalization of whatever part of the 
expected larger future rent is not to be taken in taxation will make the 
salable value of land the rental value of which is expected to increase, 
higher than that of land the rental value of which is expected to be 
constant or to decrease, and will so make the tax on it higher compared 
to the tax on such other land than if the taxes were based on rental 
value. 
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We conclude, then, that to tax salable value instead of rental value 
cannot discourage the use of land which is expected to yield higher 
rent in the future and which is therefore assessable at a higher value 
than its present rental yield would justify. It cannot so discourage the 
use of such land for, first, it discourages speculation in the land (hold- 
ing it unused) even more than would a tax on rental value; second, it 
cannot enable owners to charge more rent to tenants, and, third, pro- 
spective purchasers can buy it at a sufficiently lower price, because of 
the capitalization of the higher tax, to offset the burden of such in- 
creased tax. 

To tax salable rather than rental value cannot even discourage the 
use of marginal (i.e., no-rent) land although, in case the land in ques- 
tion were expected soon to be above the margin the former system 
would cause it to be taxed now and in the near future and the latter 
not until rent began really to emerge. If the would-be user of such a 
piece of land is unwilling to buy it, the tax does him neither good nor 
harm. The owner gains nothing by letting it be used as against holding 
it out of use, since, the land being marginal, he can charge no rent. 
But, as we have seen, as soon as the land comes to be the least bit 
above the margin, to tax it on the basis of salable value (when the en- 
tire rent is not taken) puts more pressure on the owner to let his land 
be used than to tax it on the basis of rental value. And in case the 
would-be user desires to buy the land before using it, the owner will 
sell it for a lower price if the tax is on the basis of salable value than 
he would if it were on the basis of rental value. Nor will it do for a 
possible objector to say that marginal land is not worth using if the 
owner must buy it. For the price the buyer is paying is not given for 
present-use value but is given for the privilege of enjoying rent from 
the land in the future when, he believes, the land will be above the 
margin of use. 

Our general conclusion can be stated in a very few words: There 
is a difference betwen a tax levied according to rental and one levied 
according to salable value. But in neither case is there any shifting.* 
A tax on salable value, no more than on a tax on rental value, resem- 
bles, in this regard, a tax on land according to area (an acreage tax) 
notwithstanding the fact that a tax on salable value involves some tax 


* See, however, qualifications in the writer’s book, The Economics of Taxa- 
tion, New York (Holt), 1924, pp. 221-34. These qualifications the writer had 
previously discussed in an article, “Is a Tax on Site Value Never Shifted?” pub- 
lished in the Journal of Political Economy for June, 1924. 
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on some land which is, at the time, of marginal or lower grade. And 
neither a tax on rental nor one on salable value discourages the use of 
land. While both tend to encourage such use by making speculative 
holding unprofitable, the tax on the basis of salable value, when only 
part of the rent (considering an average of present and future) is 
taken, tends to discourage speculation even more than the tax on rental 
value. On the other hand, objection might be raised to the tax on sal- 
able value as being relatively burdensome to owners of marginal or 
near-marginal land having, thus, no present rental yield or an insig- 
nificant yield, but which land, because of real or imaginary speculative 
possibilities, might have a considerable salable value. 


Harry GUNNISON Brown 
University oF Missouri 
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The Coal Miners’ Struggle for Industrial Status. (Investigations 
in Labor and Industry, Institute of Economics, Washing- 
ton.) By ArtHuR E. SuFFERN. New York: Macmillan 
Co., 1926. Pp. xviii+-462. $2.50. 

This is a most comprehensive study of industrial relations in the 
coal industry from the viewpoint of the evolution of organized rela- 
tions in the industry and of underlying industrial principles. The pur- 
pose of the study is threefold: (1) to account for the evolution in the 
American coal industry of the most recent type of collective bargain- 
ing (between organized groups of employers and employees represent- 
ing the entire industry), (2) to describe the administrative machinery 
that has been developed for the making and enforcing of agreements, 
and (3) to analyze the general principles and working rules which 
have been developed to govern the relations of operators and miners 
and to serve as a body of industrial principles (p. vii). 

Fundamental economic conditions of the coal industry have been 
deciding factors in the development of industrial relations in the in- 
dustry. These fundamental economic conditions are: (1) the varia- 
tions in the quality of the resources and in the thickness and thinness 
of coal seams, (2) the development of productive capacity in excess 
of current demand for coal, (3) the irregularity of production, (4) 
the waste of resources, (5) the ruthless character of the competition 
which prevails (p. 11). These fundamental conditions must be kept 
constantly in mind for full understanding of the type of industrial 
relations which have been developed. 

The work is divided into three parts. Part I is a historical study 
of the development of collective bargaining between the operators and 
miners from the earliest beginnings in the sixties to the present time. 
Part II describes the agencies that have been developed for making 
and enforcing labor agreements, and gives a detailed description of 
the organization and working of the miners’ association, the opera- 
tors’ associations, the working of the Joint Conference, and the mech- 
anism for enforcing agreements. The development of “employee rep- 
resentation” in the coal industry is traced, and an evaluation made as 
compared with collective bargaining. Part III portrays the evolution 
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of the principles and working rules which govern the industrial rela- 
tions of operators and miners and determine their status in the indus- 
try. The foremost of these working principles are: (1) collective 
contractual status, (2) continuity of operation, (3) protection of prop- 
erty values, (4) competitive equality of wages, and (5) participation 
in management. Case citations are given to illustrate the practical 
application of the general principles to concrete problems. 

The previously described system of industrial relations has had a 
long history and become well established in the anthracite industry 
and in the majority of the mines of the bituminous industry. But the 
stability of the system in the union fields is not beyond question, nor 
is there any assurance that it will be necessarily extended to the non- 
union fields. Whether the system of collective bargaining shall be 
extended to the non-union fields, whether it shall be maintained in its 
present strength, or whether it shall be replaced by individual bar- 
gaining is the fundamental issue at the present time. This issue hinges 
largely (1) upon the attitudes and policies of the participants in col- 
lective bargaining, (2) upon the economic and political advantages of 
the operators who refuse to deal with the union, and (3) upon the 
part played by public authority in relation to the controversy (p. 
428). Production in the non-union fields since 1918 has increased, 
while that of the union fields has decreased. It is estimated that in 
1920 about 60 per cent of the bituminous coal was mined by union 
labor, and 40 per cent by unorganized labor. During 1925 this situa- 
tion was reversed (p. 432). The present bituminous agreement of 
1924 established until 1927 (April 1) the highest wage scale which 
the union had ever attained, thus giving the non-union fields an oppor- 
tunity to demonstrate their competitive advantages with a vengeance 
by using a wage scale about 30 per cent below the union scale. In 
case the union cannot extend collective bargaining to the non-union 
fields, the system of collective bargaining in the union fields faces a 
very uncertain future. But the union, in face of the present attitudes 
of the state and federal governments, is practically powerless. The 
1927 negotiations between the union and operators will be tremen- 
dously significant for the future of the union. It may be stated dog- 
matically that the many conflicting interests in the coal industry can- 
not be reconciled unless there is an increased co-operation between 
the union and the operators as regards (a) the betterment of labor 
conditions, and (5) the increase of production efficiency. 

The author of this book must be highly complimented for this 
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comprehensive analysis of industrial relations in the coal industry. 
The book makes a significant contribution to a better understanding 
of the fundamental problems involved in securing industrial peace in 
the coal industry. It is of inestimable worth to students of the labor 
problem, and to all those who are particularly interested in the prob- 
lem of industrial relations in the coal industry. 
W. C. CLEVELAND 
InvIANA UNIVERSITY 


A Study on the Minimum Wage. By J. H. RicHarpson. New 
York: The Adelphi Publishing Co., 1927. Pp. 197. 

This well-written little book by a member of the staff of the In- 
ternational Labour Office is an excellent introduction to the practice 
and problems of minimum wage regulation in the various countries 
which have made such experiments. Both the theory underlying the 
fixation of wages and the administrative machinery required are inter- 
estingly set forth, and the volume forms an excellent complement to 
Mrs. Burns’ recent book on Wages and the State and Miss Sells’ study 
of The British Trade-Board’s System. Mr. Richardson apparently 
follows the majority of the Cave Committee in believing that the state 
should interfere in the fixation of wage rates only in those trades or 
industries where the wages are appreciably below the prevailing rate 
for unskilled labor. Thus he proposes that the minimum shall not be 
fixed on the basis of actual living costs, but in terms of a given per- 
centage, which he sets at 80, of the average wages of unskilled labor. 
The minimum wage would thus become an agency for leveling up 
wages in the badly sweated industries and localities, but it would not 
appreciably improve the condition of the great mass of unskilled 
workers. This clearly does not satisfactorily meet a situation where 
the average wages of unskilled labor are, as is so frequently the case, 
below what they should be if judged by any such basis as a minimum 
scale of living or even a standard of ultimate efficiency. 

Mr. Richardson’s reluctance to advocate the minimum wage as 
a means of raising the general average itseif seems to proceed from 
his fear that this would impose a burden upon industry which would 
be too heavy for it to bear, and from a belief that there is “little like- 
lihood of considerable increases by measures of redistribution.” 

Now it is true that to provide all unskilled workers with enough 
to maintain a family of five would, by saddling industry with enor- 
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mous numbers of fictitious dependents, be probably too expensive for 
business to stand. The recent increase in productivity which we have 
witnessed in this country during the last few years has, however, 
made even this much more possible than it was a few years ago. But 
if industry were only compelled to provide a basic minimum for the 
actual dependents of the low-paid workers, there is considerable evi- 
dence to indicate that it could do so with a fair degree of safety. But 
in a world where the family composition varies widely between work- 
ers, the only effective way of making such provision is through a sys- 
tem of family allowances. Mr. Richardson shies away from this, 
however, because of his fear that in most countries it would lead to an 
increase in population, and hence, through the principle of diminish- 
ing returns, to a decline in average productivity. This fear seems to 
be derived from that of the English classical school, who, from Mal- 
thus down, were emphatic in their declarations that the Spenheemland 
system of poor relief had greatly increased the birth-rate, and thus 
the rate of population growth. A most interesting recent study by 
Blackmore and Mellonie in the supplement for May of the Economic 
Journal indicates that, contrary to the general impression, the use of 
this form of the family allowance was actually accompanied by a re- 
duction in the birth-rate. The great growth in population seems there- 
fore to have been caused, not by an undue stimulation of births, but 
by a lowering of the death-rate. 

Nor can I agree with Mr. Richardson that we must abandon hope 
for any appreciable gains through a redistribution of incomes. He 
assumes, for example, that the present differentials of skilled labor 
are only a “reasonable return for the training they have undergone 
and for their higher efficiency.” This may be approximately correct 
for Central Europe, where the effects of the inflationary period have 
not been fully removed. It is clearly not the case for most of the 
skilled workers in the United States, who all too frequently secure 
appreciably higher wages because of monopolistic advantages. Nor is 
it inevitable that the recipients of rent and interest must always 
secure the same share. If the supplies of these factors in the lower 
reaches of their supply curves be relatively inelastic, which is certainly 
the case with land, an improvement in the bargaining position of 
labor, such as is effected by a minimum wage ruling, would increase 
the return to labor without appreciably reducing the quantity of capi- 
tal supplied. If the supply of labor does not increase—and there is, 
indeed, a possibility that it may actually decrease—the marginal pro- 
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ductivities will not be disturbed and a permanent change in the dis- 
tributive equilibrium may be effected. 

But while I believe Mr. Richardson has appreciably underesti- 
mated the réle which state action should and can play in improving 
the condition of the workers, I can heartily recommend his book as a 
guide to those who wish to find out what the problems are, and as a 
succinct comparison of the practice of various nations. 


Paut H. Douctas 
University oF CHICAGO 


If I were a Labour Leader. By ERNEsT J. P. BENN. New York: 
Charles Scribner’s Sons, 1926. Pp. 154. $1.75. 

This is one of the consequences of the British General Strike of 
1926. Sir Ernest Benn, the well-known publisher, first proves to his 
complete satisfaction that this particular labor demonstration was 
futile, illegal, and revolutionary; and then proceeds to outline a policy 
of trade-unionism that would “promote the well-being and efficiency 
of industry for the benefit of the people as a whole.” 

The basis of this policy is American trade-unionism of the Gomp- 
ers brand. Sir Ernest, and other British business men whom he quotes, 
are displeased with the labor movement in England and are anxious to 
see it divorced wholly from politics. “We must rid Trade Unionism 
of politics; we must chuck out the Socialists.” This seems clear 
enough until we read a little later (in connection with advice as to the 
best use to be made of five million British trade-union votes) that 
“Samuel Gompers would have taken those votes into the political mar- 
ket and would have got for Labour long ago all the legislation it 
wanted.” Is this, we may ask, ridding trade-unionism of politics? 

Trade-unionists are urged to co-operate to the fullest with their 
employers and thus increase production, so that, even though money 
wages remain stationary, the unionists and everyone else may gain 
through price reduction. Unions should establish research depart- 
ments, seeking out new economies that will permit wage increases and 
at the same time lower prices. Workers should move from overcrowd- 
ed trades into others where their services are wanted, so that their own 
wages and the wages of those who remain may rise. They should work 
to make the Whitley Councils increasingly effective. They should en- 
gage in “industrial action and industrial action only.” 

The strike, in Sir Ernest’s labor world, would be used but sparing- 
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ly and only after long deliberation. Negotiation between employer 
and employed would be the first step in settling industrial disputes; 
then an inquiry by an industrial court; next, publication of the report 
of this court, with all available information open to everyone; and 
finally, if necessary in order to get justice, a secret ballot of all mem- 
bers of the union involved. “If the result of such a ballot favors a 
strike, we [the workers] will give the necessary notice to terminate 
our contracts and withdraw our labour. Such procedure as I suggest 
would give to the strike weapon the dignity and importance that 
should properly belong to it”; and, in all probability (it may be add- 
ed), would also destroy much of its force. 

If Sir Ernest Benn were a labor leader he would “argue that so- 
ciety is constructed upon the only workable basis, that the system 
known as ‘Capitalism’ is the only system that will provide the people 
with the means to be civilized, and that our work as Trade Unionists 
is to perfect the system, to remove its blemishes, to make it more 
efficient and not to talk nonsense about abolishing it.” So thorough is 
his dislike of socialism and social action that it is difficult for him to 
be temperate in his statements. On page 100 he intimates that the 
Labor party advocates the abolition of physical property, when the 
thing referred to is undoubtedly personal property rights. Again, on 
page 62, he says that “the mentality that allows us to ask how long we 
can take over a job and how much we can squeeze out of it for our- 
selves is a socialistic mentality”—a charge that would be stronger if 
accompanied by evidence. These and other cases lead one to wonder 
whether Sir Ernest Benn does not care to be fair, or whether he simply 
does not know what fairness in economic argument means. 


Pau. F. GEMMILL 
UNIVERSITY OF PENNSYLVANIA 


Survey Course in Accounting. By WESLEY JAMES McCarty and 
L. CLEVELAND AmIDON. New York: Prentice-Hall, 1926. 
Pp. xxiii+- 483. 

As suggested by the title, this work is a textbook for courses in 
accounting in which an effort is made to cover the essentials of the 
entire field in a year or less. In the first eight chapters the funda- 
mentals of the double-entry system are presented in terms of simple 
types of enterprises and common transactions. In this stage of the 
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course the only technical device used (in addition to trial balance, 
profit and loss statement, and balance sheet) is the “equation of busi- 
ness,” a more or less elaborate skeleton account based upon the funda- 
mental divisions of the balance sheet. In later chapters—interwoven 
with some discussion of interest, accruals, expense classification, spe- 
cial adjustments, partnerships, notes, etc.—we find a consideration of 
conventional journal and ledger forms and methods and columnar 
working sheets. Chapter xx deals with banking and bank accounting, 
rather ineffectually; chapters xxii-xxvi are concerned with “cost” ac- 
counting; and the last two chapters in the book consist in a discussion 
of auditing. 

The reviewer doubts if this book will prove to be a very satisfac- 
tory treatment for the short course in accounting, particularly where 
this course is given in the department of economics. The relationship 
of accounting to general economics is not indicated effectively; the 
problems of valuation faced by the accountant are virtually ignored; 
extremely cursory consideration is given to capital stock, dividends, 
surplus, reserves, and other aspects of corporate accounting. These 
are serious defects from the standpoint of the representative student 
in the short course. Such a student wishes a grounding in the general 
principles of accounting with particular reference to their relation to 
economics and their application to the affairs of the modern business 
corporation. Further, he is not interested in auditing procedure or 
bank ‘accounting, nor in the principles and methods of cost account- 
ing, except in so far as they have a universal application (or, in other 
words, form a part of general accounting). 

From the standpoint of accounting theory the book is also rather 
weak. Nowhere are expenditures, costs incurred, and expenses (as 
costs of periodic revenue) carefully distinguished; “gross profit” is 
treated as an “increase in ownership” and expenditures for rent, and 
other costs as direct deductions from ownership; the formal statement 
of the rules for debit and credit is unsatisfactory; and—most unfor- 
tunate of all—the old and exploded classification of accounts into 
“real” and “nominal” is used and emphasized. 

The device of the “equation of business” to show the underlying 
relationship of all types of entries is good, but it is overdone. It hard- 
ly seems necessary to turn to a new enterprise and trace a whole series 
of transactions—most of which are identical in type with those of 
preceding illustrations—in order to indicate the nature and method 
of handling one or two new (and rather commonplace) situations. The 
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amount of repetition that we find here is not justified, particularly for 
a survey course. 

The book is not badly written, and is on the whole fairly well or- 
ganized, with adequate subdivision of material. Chapter viii, on the 
other hand, is a hodge-podge of topics. A minor objection to the ap- 
pearance of the book is the excessive capitalization. 

Notwithstanding its defects, the student who covers this “Survey 
Course” under the guidance of a competent instructor should have a 
working knowledge of the essentials of the double-entry system and 
some impressions of the applications of accounting analysis to the 
problems of business administration. 

W. A. Paton 


UNIVERSITY OF MICHIGAN 


Chapters on Machinery and Labor. By GrorcE E. BARNETT. 
Cambridge: Harvard University Press, 1926. ‘Pp. vi+-161. 
$2.00. 


The chapters, originally published separately in economic journals 
over a period of twenty years, are intended as a contribution to the 
better understanding of a complicated problem which has engaged the 
interest and sympathy of many writers—the displacement of skill by 
machinery (p. v). The first four chapters set forth the facts relating 
to the introduction of four machines: the linotype, the stone-planer, 
the semi-automatic bottle machine, and the automatic bottle machine. 
Each of these chapters contains an estimate of the potential and ac- 
tual displacement from the trade, a description of the policy of the 
trade-union concerned, and a summary of the effects on the wages and 
other conditions of employment of the hand workers left in employ- 
ment. In the last two chapters, the facts thus presented are brought 
into relation with the current theories (1) as to the mechanical and 
economic factors governing the amount of displacement, and (2) as 
to the proper policy for a trade union to pursue when the skill of its 
members is threatened with displacement. The factors determining 
the extent of the displacement of skill consequent upon the introduc- 
tion of machinery are enumerated as follows: (1) the rapidity of in- 
troduction of the machine, (2) the mobility of labor within the skilled 
trade affected, (3) the effect of the machine in reducing the price of 
the manufactured article and thus increasing demand, (4) the labor- 
displacing power of the machine, and (5) the extent to which the skill 
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of the hand worker is useful in the machine process (p. 117). In the 
cases of the introduction of machinery studied, the five enumerated 
factors combined in a great variety of ways to bring about great dif- 
ferences in the displacement of skill suffered. The interest of a trade- 
union of handworkers in the introduction of machinery affecting its 
membership is stated as being twofold: first, to maintain its estab- 
lished standards of employment for the handworkers; second, to pre- 
vent, as far as may be possible, the displacement of part of its mem- 
bers from the trade. The trade-union policies designed to protect this 
twofold interest may be divided into five types, according as they are 
designed: (1) to prevent the introduction of the machine, (2) to in- 
crease the amount of the work going to the handworkers by decreasing 
the wage for handwork, (3) to enlarge the field of employment for 
handworkers so as to include the operation of the machine, (4) to re- 
duce the inflow into the trade, and (5) to distribute more widely the 
work left to the handworkers (p. 140). The most important consid- 
eration in determining the choice of union policy is found to be the 
surplus of men in the trade caused by the introduction of machinery 
and the power of that surplus to affect working conditions. Professor 
Barnett concludes that the policies to be followed by a union during 
a period of introduction of machinery cannot be stated dogmatically, 
since there are no policies of universal validity. The mechanical and 
economic factors involved in each particular case determine the proper 
policy to be followed by the union. 


A Guide to the Printed Materials for English Social and Eco- 
nomic History, 1750-1850. By JupDITH BLow WILLIAMs, 
Pu.D. New York: Columbia University Press, 1926. Vol. 


I, pp. xxiii+535; Vol. II, pp. 653. $10.00. 
These two volumes will prove an invaluable tool to all social scien- 
tists who have an interest in the history or the social and economic 
literature of England during the period from 1750 to 1850. To the 
specialist in this period it will be indispensable. Though prepared by 
a historian with the needs and interests of “social” historians specially 
in view, it should be of even grvater service to the economist who is in- 
terested in the development of his science, for English writings during 
the years 1750-1850have played a disproportionately great part in that 
development. The economist will not only find in these volumes excel- 
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lent working bibliographies for the investigation of the general social 
and economic background in which the English economic theorists 
worked out their doctrines, but he will also find listed their theoretical 
writings as well. There will be few economic theorists, I venture, who 
will not find mentioned in this book many theoretical works which 
they should know but don’t. 

The comprehensive range of material of special interest to the 
economist covered by this work can best be indicated by a summary of 
its table of contents. In Volume I there are, first, guides to bibliogra- 
phies and catalogues, encyclopedias, economic and social histories, 
political histories, government publications, local records, reports of 
societies, periodicals, works of travel, local histories, and biographies. 
Then follow the subject bibliographies with the items for each subject 
arranged in chronological order. The subjects covered in Volume I by 
their main heads, and the approximate number of items listed under 
each, are as follows: economic theory (65), population (70), general 
economic conditions (80), distress and crises (110), prices (40), 
money and banking (380), public finance (270), commerce and com- 
mercial policy (340), means of communication (500). In the second 
volume, industries, social and economic conditions and movements, 
and social-political theory and movements are the main classification 
heads. The bibliographies are not exhaustive, but are intended to in- 
clude only material of value. The compiler “read” (i.e., examined? ) 
every item included. Each item is followed by a helpful note as to its 
contents, point of view or quality. Writings published subsequent to 
the period, but relating to it, are also listed to a limited extent. Period- 
ical articles are not separately listed, and continental writings dealing 
with English events or English social and economic thought during the 
period are only meagerly represented. I note in several instances that 
the most available form in which a writer’s works were published is 
not listed, as, for instance, Richard Jones, Literary Remains, and Mc- 
Culloch’s edition of Ricardo’s works. Some of my favorite items of 
economic literature during this period are omitted altogether; but on 
the whole excellent judgment has been shown, both in the inclusions 
and in the omissions, even from the point of view of the economic 
theorist. A complete index of authors and a useful guide to the con- 
tents by subjects are appended. These volumes represent an enormous 
amount of labor, and economists will be permanently indebted to the 
author for a useful and arduous task excellently done. 


Jacos VINER 





UNIVERSITY OF CHICAGO 

















BOOK REVIEWS AND NOTICES 179 


The End of Laissez-Faire. By J. M. Keynes. London: Ho- 
garth Press, 1926. Pp. 54. 2s. 


Tracing the historical development of the doctrine of laissez faire, 
J. M. Keynes shows it to be a joint product of the eighteenth century 
philosophy, political and religious, and of the nineteenth century eco- 
r.mic and political environment. He would have us believe that the 
nineteenth century popularity of the doctrine must be laid at the door 
of the political philosophers of that cay, whom it happened to suit, 
rather than the political economists, for, he says, “no such doctrine 
is really to be found in the writings of the greatest authorities” (pp. 
17-18). 

The decline of arbitrary laissez faire traces from J. S. Mill, and 
since that time economists of authority have been in strong reaction 
against all such ideas. Nevertheless, general opinion has continued to 
believe that an individualistic laissez faire is both what the econo- 
mists ought to teach and what in fact they do teach (pp. 26-27). The 
doctrine of laissez faire as applied by the economists turns out to be 
logically fallacious, because based upon wrong assumptions (p. 28); 
but it has had allies in the poor quality of the opponent proposals— 
ie., protectionism and Marxian socialism—which are themselves log- 
ical fallacies (p. 34); and therefore it was able to maintain its su- 
premacy over the conduct of public affairs since it so admirably con- 
formed to the needs and wishes of the business world of the day 
(p. 36). 

The end of laissez faire is approaching, for of recent decades there 
has appeared a “tendency for big enterprise to socialize itself.” When 
the great corporations attain a certain size and age they tend to ap- 
proximate to the status of public corporations, rather than to that of 
individualistic private enterprise; and we find a tendency to develop 
a “professionalized management” which does not give first thought to 
maximum profits, but to public service (p. 42-43). Moreover, the 
need of government interference is recognized as desirable for those 
services which are technically social, particularly for the control of 
savings and investments, the business cycle, and the development of 
a national population policy (p. 46). 

It would appear that Mr. Keynes has been much too generous 
with the laissez-faire economists, and that he is too optimistic regard- 
ing the replacement of the profit motive by a motive of social service. 
It is to be doubted whether we may ever place such complete confi- 
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dence in the motives of the “socialized” corporations as to remove all 
public control. Are not the institutions which are tending to “social- 
ize” themselves the very ones in which public regulation has been car- 
ried out most completely? 


Procedures in Employment Psychology. By W. V. BINGHAM 
and M. Freyp. Chicago: A. W. Shaw Co., 1926. Pp. xi+- 


269. $3.00. 

The history of scientific investigations of employment devices 
goes back scarcely more than a decade. But in that short period 
scores of significant studies have been conducted and, what is of great- 
er importance, a very respectable body of knowledge has been devel- 
oped concerning the procedure and the technique for carrying on these 
inquiries. The special adaptations of scientific method needed in this 
field of research, the “tricks,” the statistical tools, etc., constitute an 
indispensable body of information for those who would further pur- 
sue the problems of employment selection. 

Hitherto there has existed no convenient summary of this knowl- 
edge of scientific procedures. The present volume not only fills the 
need, but does so in a manner that should be altogether satisfying to 
the most exacting workers in the field. 

A list of chapter headings will indicate the scope of the book: “The 
Problem of Selection of Employees,” “Job Analysis,” “Criteria of Vo- 
cational Success,” “Choice of Workers to Be Studied,” “Analysis of 
the Worker,” “Selection of Examinations,” “Psychological Tests,” 
“Rating Scales,” “Questionnaires, the Personal History Record, and 
the Interest Analysis,” “Test Administration,” “Validation of the 
Measuring Instruments,” “Prediction of Vocational Success,” ‘“Pre- 
diction by Combined Scores,” “Economic Value of the Examinations,” 
“The Examinations at Work.” Ten pages of references and eight ta- 
bles of statistical values are added. 

Each topic is treated definitely, concretely, and critically. Useful 
practical suggestions are presented for the actual construction and 
choice of tests, rating scales, questionnaires, etc., and for their statis- 
tical evaluation and administration. The treatment of many of the 
topics, as it pointed out in the preface, “presupposes familiarity with 
personnel administration, psychology, mental-test technique, and sta- 
tistical methods.” 

The authors state also that the work is intended to be “useful to 
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industrial research workers and to executives who want to know at 
first hand what is really involved in a thoroughgoing program for de- 
veloping improved means of selection for a given occupation. The 
book is planned also for use in connection with college courses in vo- 
cational psychology.” The first of these groups is likely to find most 
use for the book, though it also contains much for the many advanced 
students and for the few rare executives who will read it. 


ArtHuR W. KorNHAUSER 
UNIVERSITY OF CHICAGO 


The Missouri and North Arkansas Railroad Strike. By O. T. 

GoopEN. New York: Columbia University Press, 1926. 

Pp. 274. $5.00. 

This book details the complete history of the strike on the 
M. & N.A. lasting from February, 1921, to December, 1923. This 
railroad, 365 miles in length, running through the ranges of the 
Ozarks in southwestern Missouri and northern Arkansas, serves a 
population of about 500,000, of whom some 145,000 are entirely de- 
pendent on the service of the road. During the course of the strike, 
which originated over wage reductions, the road was compelled to 
suspend all operations for a period of nine months owing to a com- 
bination of financial and strike difficulties. As a result, the isolated 
community dependent upon the road suffered many hardships. The 
road, after a financial reorganization, attempted the resumption of 
operations, greatly relieving the people of the affected territory. But 
the strikers resorted to all manner of depredations in their attempt to 
win their already hopelessly lost strike by preventing the operation of 
the road. Consequently, the citizenry, determined that they should 
not again be compelled to suffer the hardships of a railroad stoppage 
simply because the opposing factions of employer and strikers could 
not, or would not, agree, and believing that the strikers were the culpa- 
ble party, instituted in January, 1923, mob rule in the form of “citi- 
zens’ committees.”’ As a result the strike leaders were run out of the 
district, and the strikers compelled either to renounce the strike and 
support the road, or likewise leave the district. Some violence oc- 
curred. Legal action was instituted against those strikers believed to 
be the instigators of the depredations. The overt strike ended, al- 
though the official strike continued until December, 1923. 
Thus we have the history of a most unique incident in American 
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labor history: the complete suspension of a railroad as the result of 
a strike, and the general uprising of the plain citizens of an isolated 
community to put an end to a strike that was preventing the operation 
of a railroad upon which their welfare was vitally dependent. 

The book is extremely well written and carefully documented. 
The clash of interests, those of the strikers and the national unions to 
which they belonged, those of the employing railroad and those of the 
public, is shown in illuminating detail. The book will prove of special 
value to students of social history and of the labor problem. 


Federal Income Taxes, 1927. By Ertc L. KoHtEr. Chicago and 
New York: A. W. Shaw Co., 1927. Pp. xiii+-592. $5.00. 


This book is intended for the beginning student of federal income 
taxation who desires a survey of the field and a guide for further study 
and reference, and for the lawyer, accountant, or business man who 
has been unable to keep abreast of the more recent developments in in- 
come-tax practice. It attempts a brief exposition of matters of present 
interest in the field of federal income taxation and the presentation of 
the essential principles underlying income-tax procedure. The text is 
presented in six parts: “Introduction—Methods of Accounting,” “In- 
come from Sales and Exchanges,” “Other Income,” “Deductions,” 
“Invested Capital,” “Application of Income Taxes.” To aid the stu- 
dent in grasping the principles of income-tax procedure, appendixes 
presenting problems and review questions are added. The text of the 
Revenue Act of 1926 relating to income taxes is appended for ready 
reference. 

The author, in his Preface, points out that “tax simplification,” 
widely heralded as an accomplishment of the present act, meant actu- 
ally no more than lowered rates of taxes applicable to individuals and 
an increase in corporate taxes. None of the rules for the computation 
of taxable income were simplified; many were further complicated; 
and a few new ones were added. He maintains that the orderly devel- 
opment of income-tax theory relating to the computation of taxable 
income should be in the hands of a commission of financial experts 
who are capable of following business conditions and of recommend- 
ing to Congress needed changes in the law. It is doubtful, however, 
whether our “political” Congress can ever be prevailed upon to accept 
“expert” advice. 
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The Theory of International Prices 
By JAMES W. ANGELL 


“The historical sections are a valuable summary of many views, especially Con- 
tinental views, never handily collected before; and they are accompanied by a useful 
running fire of criticism. Professor Angell would be the last to suggest that his 
restatement is definitive; but it certainly breaks important new ground in eco- 
nomic theory, and poses many questions which a century of economists had never 
clearly formulated before. And the posing of right questions is, after all, a long 
step towards the eliciting of the right answers.”—New Statesman; July 9, 1927. 
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mentation, reasoned and lucid presentation. Its subject matter, too, is of im- 
portance for political, administrative, and economic history. The author narrates, 
with full exposition of related subjects, the story of the supply of timber for the 
English navy during the two centuries when such supply was essential 
outstanding feature of Professor Albion’s valuable discussions is the clever correla- 
tion of many related topics.””—American Economic Review; June, 1927. Harvard 
Economic Studies 29. $5.00. 
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One might almost call this volume a history of the slow education of the United 
States in the proper functions of banks and in methods of banking. The theories 
of early bankers, public men, and writers on economics, and the beliefs and preju- 
dices of the public are all set forth with a wealth of detail in the four parts into 
which the book is divided. The reader will follow with interest the slow but sure 
increase in public recognition of the services that banks render. Harvard Economic 
Studies 30. $2.50. 
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During the past seventy-five years the theories of Karl Marx and his friend Engels 
have given rise to a whole library of explanation and commient. Professor Bober 
has, in the present study, taken these commentaries and all of Marx’s work into 
consideration for a fresh analysis of what has come to be known as the economic 
interpretation of history. The volume will be found an unusuaily clear summary of 
the material on Socialism, while at the same time it offers an incisive criticism of 
the whole point of view. Harvard Economic Studies 31. $3.50. 
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Strathcona Memorial Fellowships in 
Transportation 


IVE Strathcona Memorial Fellowships in Transportation, of One Thousand 

Dollars each, are offered annually for advanced work in Transportation, 
with special reference to the construction, equipment, and operation of rail- 
roads, and other engineering problems connected with the efficient transporta- 
tion of passengers and freight, as well as the financial and legislative questions 
involved. Transportation by water, highways, or airways, and the appropriate 
apparatus involved, and also other general aspects of the broad field of trans- 
portation, embracing its legal and economic phases, will be included in the list 
of subjects which the Fellows may select for investigation and study. The 
holder of a Fellowship must be a man who has obtained his first degree from 
an institution of high standing. In making the award, preference is given, in 
accordance with the will of Lord Strathcona, to such persons or to the sons of 
such persons as have been, for at least two years, connected in some manner 
with the railways of the Northwest. 

Applications for these Fellowships should be addressed to the Dean of the 
Graduate School of Yale University, New Haven, Connecticut, before March 
1, on blanks which may be obtained from him. Applicants must submit with 
their application a brief biography, and a certified record of their previous 

@courses of study in college or technical school, and their standing therein. 
They should also submit testimonials bearing upon their qualifications. A 
recent photograph of the applicant is requested. 

Various courses of study relating to transportation along engineering, 
economic, and legal lines are now offered by Yale University. For greater 
particularity the applicant is referred to the Catalogue of the Yale University 
Graduate School, and especially to details found under the following groups 
and courses of study, viz: Social and Political Science; Government and Public 
Law; Civil Engineering; Electrical Engineering; Mechanical Engineering; 
Engineering Mechanics. Strathcona Memorial Fellows will be entitled to pur- 
sue investigation in those aspects of transportation in which the University 
now offers competent guidance and supervision. 
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